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the third Son afterwards Carl of Holderneſs) was. nat 


hy” 


Ad of Parliament in Ireland, 10 Car. oz that they ſhould veſced 


\ . however the Point was adjudged, the Plafntiff could not dun 


Nicholas Ramſey was alive at the Waking of that gc, jy, 
* wy | 3% __— Utaltizey 
by At of; Ppkitament in Ebgland 1 Jacobi, and pur 
Lands any Recfozy in'Queſtfon z and being fefſed 22-Jac; by In 
denture Tripartite, between him of the firſt Part, Sit William 
Corke and Martha his Daughter of the ſecond Part, and Charte 
Lo2d Effingham of the third Part: Jn Conſideration of a . 
riage ta de had between him and Martha, did covenant to leby a 
Fine to the Ale ot himlelf fo2 Life, and afterwards to Marth, 
to: Life, the Remainder to the Heirs Bales of his Soyy, the 
nder to his own right Pei. ; 
29 Sept. 22 Jac. the Matriage was had, and the Michael. 
erm akter g Fine was levied accozdingly. The 24 al In 
1 Cr. 1. the Carl died without Jſſue, Marthazentred and was la. 
oz her Life, and died-17 Car. Et eodem anno it was 
Office, That the Earl of Holderneſs died ſeiled of the Rauch 
as befoze, and without an Heir z and that King Charles (anno de- 
cimo) granted that Reftdyy to orte Murray. IM 
George (the fourth Son of Robert) was naturalized by the 
Parliament here 7 Jac. He had Jſſue John the Defendant;Nicholy 
died. Patrick his Peit in 1681. bar gained and ſold to the Earl of 
Elgin and one Sydenham, virtute cujus & vigore Statuti, &. thy 
were ſeiſed prout Lex poſtulat; and in 1662. bargained and (ob 
fo2 Pears to Amabel, Counteſs of Kent, and Jane Hart; an af: 
terwards releaſed to them and their Heirs in 1665. The) being 
ſeiſed, bargained and ſold by Leaſe and Releaſe alſo to Pullen a 
Neale, who entre, and bargained and ſold to Sir Lionel Ia. 
maſh and Weſt, the Lefſozs of the Plaintiff, upon whom Join 
the Defendant entred. RC. 3 
Upon which the Ackion is bzought, and the great Queſtia in 
the Caſe was, Thether Patrick the Son of Nicholas might claim 
theſe Lands, as Heir to the Earl of Holderneſs, by Uixtue df tit 


to the Defendant the Son of George, naturalized in the "tho 


Jac. in England. _ | 1 
Wylde and Archer (who argued firſt) were of Opinion, Cin 


Judgment upon this Uerdi# ; fo2 they do not find that Pad 
entred 02 was ſeiſed, but that he in 165 1. did bargain and ſell, dr 
Virtute cujus the Bargainees were ſeiled prout Lex poſtulat; W 

then bargained and ſold in 1662. and do not lo much as find dar 

Bargainees ſeiſed prout Lex poſtulat. But they find the 

dant entred, and ſo the pzimer Poſſeſſion is in bim, whichs 

good Title againſt the Plaintiff, ko: whom none is found, . 
being found that Patrick entred. 


T —_ 5 
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A the Natutalization in Ireland will ſerve in England, Parliament 

1 25 appears foz the Daughters. the Heirs of Robert the eld⸗ _ 79. 80; 
of Son, fol 2 that he died, but not when, ſo it might be 
, 57 TA 
uſe 977 rre), and Vaughan, Chief Juſtice, differed in theſe two 
Pow” spe Fut, They aid it would be intended Patrick entred; 
e Gerdic that leaves all the Matter at latge to the Judgment 
of the Court, will be taken ſometimes by Intendment, as well as 
nheto the Jury conclude upon a ſpecial Point. 2 Cro. 64. find an 
Incumbent reſigned, the Reſignation ſhall be intended accepted; 
0 in 4 Co. Fullwood's Caſe it was found, That one tame ze 
the Record of London and Yayo? of the Staple, & recogn ſe 
debere, &c. and did not ſay, per ſeriptum ſuum obligatorĩumi get 
rer ſormam Statuti, pet intended ſo. Vide Hob. 262. And where 
they find the Bargainees ſeiſed prout lex poſtulat, that doth not 
leave it doubtful whether ſeiſed oz no, but whether by Right o: 
Wrong; fo2 Seiſin muſt be taken as found erpzeſly. Netther do 
they'find any other in Poſſeſſion, no2 that the Defendant made an 
Claim in twelve Yeats after, which enfozces the Intendment as 
beo: And it is found expeſly that Pullen and Neale entred fit 
1665. lo that the Defendant had not the pzimer Poſſeſſion hows 2 Saund. 172. 
ever, o it he had, he Gould not have Judgment, if no other Title 
. kund fo2 him, as is reſolved in 1 Cro. 57, 58. Hern and Al- Hob. 85. 
as Pte Second, Jt ſhall be intended Robert died befoze 10 
Car, fo2 he is found an Alien, and ſhall be pzeſumed to have contf- 
wed lo during bis Life, unleſs found to the contrary ; then the 
Oelcent to the Daughters is obſtructed by the Jncapacity of theit 
Father. And tho when the Title is found fo2 the Ring, the Court 

udge fo2 bim; becauſe the King's Courts are intruſted 

Not 


bith his Rights, tis not co of any other Petſon: But they ſhall 
lake no Notice of any Title found faz 8 Stranger. 
Wherefoze they held (notwithſtanding theſe Dmitons in the 
Gerdi) that Judgment might be given fo2 the Plaintiff 0” 
und Tycrel was of Opinton, in the Pzincipal Batter, fo2 the 
intiff, In his Argument be conſidered of divers Kinds of Als 
te, natural and acquired, which was either local oz legal: 
« when a Man is (won in the Leet, denizated by the King's Let- 
as Patents, obtatued by Conqueſt, o2 naturalized, which Natura- 
Ration muſt be by Ad of JParliament, and cannot be [imtted; 2 Cro. 
39- 1 loſt; 129. Mho is to all Purpoſes a natural-bozt Subject, 
h Inditment of Treaſon again ſuch an one is contra'naturalem 
zantiam. either can it be confined to Place; fo? tis vue to 
a Patural, and not to the Politick Perſon of the King, Mo. 790. 
ub the Plea of infra Been e ſui Angliæ Was dcn in 
2 Calvin g 
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Parliament 


Caſes 79. 


2 Salk. 411, duxit ſecum in Hibernlam Viros di 


410. 


2 Salk. 411 
412, &c. 
$510, 666. 


and this of Naturalization was one of the CUonders of the 
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Calvin Caſe in Co. and ſaid to be never heard of befoxe, Iden 
eſt naſci, & idem naturalizari. And he argued, That in tegarh 
Ireland hath the like Court of Parliament that England 
| hath alſo the ſame Power, and conceived that the Engliſh 
were introduced by Parliament in King Jobo's Time: gg in the 
Charter 11 H. 3. it is recited, that 1 quondam Rex Angliz 
ctetos & legis petitos, quorum 
Communi Concilio & ad inſtantiam Hibernenſium ſtatuit, Ne. 
& ex diuturnitate temporis omnia præſumuntur ſolenniter elt 
acta. In 4 Inſt. 357. it appears, That Parltaments were holden 
there befoze 17.E. 3. 2R. 3. 12. Hibernia habet Parliament 
& faciunt Leges. And in 4 Inſt. 452. it ig ſaid, They may naturaix 
an Alien; and if they do ſo, be is all one with an Iriſh Ban ban: 
As one that purchaſeth his Freedom in a Coppozation, hath a 
Immunities as amply as he that is bozn a Member of it, Ay, 
ther doth it follow from hence, that an Act of Parliament in lee. 
land could bind England; it is the Law of England co-operating 
with the At, that gives the Naturalization an Effect here. Thy 
Act is but remotio Impedimenti : Ag if one were attainted by the 
Parliament there, he ſhould fozfeit his Lands here, and ik that 
Act were repealed, he ſhould be reſtozed to them again; pet ne: 
ther Act were obligative to England: The At of Ireland is auf 
remota, 02 ſine qua non; the Law of England fg cauſa proxing, 


Powers and Paivileges of Parliament; As Legitimation of q 
Baſtard, and the like. l 
- The other thꝛee Juſtices were of a contrary Opinion, und u. 
gued ta this Effet : That Ireland was a conquered Kingdom, the 
» Conqueſt compleated, if not begun in King Henry the Seconds 
Time; in whoſe Time there is no Reco2d of any Eſfablifhment, 
and being a Chaiſtian King they remained governed by theit owt 
Laws, until King John (Anno 12 Regni ſui) by Charter (im 0 
they conceived it to be, and not by Parliament; fo2 it appedts 
that the Nobles were ſwoz?n, which is not uſual in Acts of Pitlit 
ment, neither is it Teſte Rege in Parliamento) introduced the Eng 
lich Laws; yet it ever hath rematned a diſtinct Kingdom, (iz) 
from the bunging in the Laws by King John, M. Paris Hiſt. 23 
and Calvin's Caſe in 7 Co. 22, 23. the Conqueſt bzought it ian 
 Dominium Regis, fed non infra Regnum Angliz. Orurke t 
ted Treaſon in Iretand, and it was held triable by Commiſion, i? 
3 H. 8. ag a Treaſon ont of the Realm. 20 H. 6. 8. The Judt 
ere are not bound to take Notice of the Laws of Ireland. Fin. 
Tit. Voucher 239. A Man in Ireland cannot be vouched. 4 
262, 263. 2 Inſt. 2. it is ſaid, Magna Charta, no: the Stat. Lan 
bere did not extend to Ireland until Poining's Law, 10 A, 7. the 


in Truth it appears to be befoze by 8 E 4. cap. 10. neſther are th 
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—ed. by anp Statute ſinte unleſs namen, Dyer 303. Jt is ſab 
1 Ende botden in Capite in England and Ireland, that there 
night to be ſeveral Liveries and by ſeveral Seals. 11 Ed. 4. 7. 
düben the King went into Ireland it was held to be a Uoyage 
Ropal, And Wylde ſaid, Two Kingdoms could not be united but 
by dd of Parliament; and there ought to be tecipzocal Acts; and 
ſo is my Loꝛd Coke, 4 Inſt. cap, Scotland. But this the Chief Jtt- 
ice ſaid in his Argument, was not requiſite in Caſe of a con. 
huered Nation, which hereby bad loſt its oziginal Right of hold- 
ing Parliaments, but he agreed in Caſe of Kingdoms indepen- 
dent one upon the other. He ſaid he had a Charter whereby Gaſ- 
coigne, Guyenne and Calais were united to England in Ed. the 
2d's Titne, and recited to be by mutual Pact upon a Peate con- 
cluded, that Wales was fully conquered in Ed. the iſt's Time; 
whereupon they all ſubmitted. de alto & baſſo to the Ring; and it 
appears he abzogates ſome Laws, makes ſome new, and contt- 
hues others, and Wales was united and conſolidated with Eng- 
land, in H. 8's Time by Act of Parliament here, but there was 
ho Act on their Part; neither is Ireland onlp a diſtinct Kingdom, 
but alſo ſubozdinate. A Law enaied here to extend to all the 
king's Dominions ſhall bind Ireland; CUrits of Erro2 have al- 
ways been bzought here to reverſe Judgments in Ireland; and 
they naturally lie, as the Chief Juſtice (aid, into all ſubozdinate 
Kingdoms, Fitz. Tit. Aff .562. A Crit of Erro2 to reverſe a 
Judgment. given in an Afize in the County of Glamorgan, and 
1 Hl. 7. 31. B it is ſaid many CUrits of Erroz have been bzought 
to reverſe Judgments given in Calais, tho it was alledged the 
Civil Law there was in Gle. 4: nÞ4 E 
So the Romans allowed Appeals out of every Pꝛovinte ſuboz- 
dinate unto them. ag appears by the Caſe of St. Paul in the As, 
and tis againſt Mature that the Inkerioz ſhould have any Jnflu- 


=> = DDalaON__or ver 
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82 


* nce upon the Super ioz ; ſuppoſe a Bill of Naturalization were 
17 ought into Parliament here and rejected, and after tt ſhould paſs 
11 it Ireland, ſhould it have the ſame Effet as ik it had paſſed here? 
che might have been, what neeved the Endeavours in the Bos 
1 Finning of King James's Reign to obtain an Act fo2 the Naturalf- 


Talon of all Seots, and the Anion of both Kingdoms, when an 


2 
an L in Ireland would have been as effeaual, and procured with 
mit _ greater Facility?, Neither is the Parltament of Ireland equal 
n, by WY > at of England, to; that might be aliened by an Act of Parlia- 
be Gaſcoigne und Guyenne were by mutual Conſent, tho the 
ad, dun tannat da it gabe; therefote Ring John s Gzant ta the Pope 
oder. I das 0b abſolutely Uoid but Ireland could not be ttansferred 
Laws ny. the ede En land by any At there, fo2 they can- 
"thi * ge themſelves of their Subozdination to England. H. 3. 
ty ted ty Ed. 2. Terram Hibernicam, and it was held to be vo 
jlige "16 Noqqus %% men % 37448 21 1 40 
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10 Rd. 3. 4 Inſti 337. And ir they would niake an Act there, Cn 
no Mit of Erro; Would lie into England, the Chief Juſtice ſag it 
waulb be ' void,” fo? their Power is meerly pꝛetarious as to 
Parliament of England, tho not to the King in regard of jig 
Tharter: (Uhetefoze he lav it might be dueſttoned whether thy 
couly 'naturalize at all, fo2 the Aing cannot alone, and the 
Power fs wholly detived from this Charter, neither bath it ben 
attempted by them until 10 Car. 1. when the Carl of Strafford 
was Lieutenant there: TUhereas it was' ſaid on the other gjq; 
Chat to be naturalized in Ireland was the ſame Thing ag to he 
bom in Ireland; he denfed it, unleſs they added by the Laws 9 
Ireland, i. e. the Law gives him there all the Paſvileges a Natty 
bath; but this was not ligeantia nata, ſed data, and therefoy ca 
extend no further than the Power of them that gave it; and th 
it be ſaid, An Act of Parliament can do any Thing, that muſt be 
under ſtood as to Civil Things, which are but the Creatures of 
Pen, thercfoze map be altered and difpoſed at the Mill of the (4 
pzeam Authoztty; but natural Things are not within its Power: 
Foz an At of Parliament cannot make a Man a Woman, 04 
Man ta be bonn in any other Place than where he was really bon, 
tho' it may give him ſuch Pziviieges as one hath that is bon 
there, viz. ſuch as are within their Power and none cle; a 
9 Co. 18, B. The Time of the Birth is of the Effence of a 800, 
ject bon, and after in Calvin's Caſe 27. it is ſaid, natural Lig 
ance reſpecteth the Time of the Birth, and he cannot be a nau 
Subject who was bom under the Allegtance of another King, in 
a natural Subject is the Coꝛrelat ive to a natural JPztnce, and ont 
naturalized there, might in all Reſpects be compared to an antens 
tus, who differed from a Poſtnatus in theſe two Things, 
- Firft, He was another Pzince's Subſet befoze a Subject tothe 
Ring of England. n 
Secondly, Such an one might have been an Enemy, whereas 1 
dom Subje# may be a Traitoz, but can never be an Enemy. Nov 
the Subjects of a Pꝛince that conquers another Kingdom become 
immediately Denizens of that Kingdom. But not e cooverly, 
as was held in Calvin's Caſe; of the Antenati in Scotland: Bl 
the Subjects of a King who is Homager to that King, (hall ut 
be Aliens in any ok his Dominions, as in Wales befoze the Cl 
queft of it in Edward the Firſfs Time, the like in Scotland, i 
appears, Dyer 304. Pl. 57. A Scot was indicted of a Rape, Vil 
pleaded Not guilty, and pzayed a Trial per medietat Linguz, 
and it wag denied, fo2 that a Scot was never accounted an Wh 
fed: potius SubjeR', tho the Chief Juſtice- was of Opinion the 
t not to have judged ſo there, becaufe the-Homage of St 
land had been loſt fo long befoze : The Statute of 5 Ell. l. 
- That none ſhall-fet up a Trade*unfeſs he hath been an 4pp*" 

made 


IZ. 
p 
tie to it by the Space of leben Pears. Suppoſe an al nun 

3 | | 
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nude in Ireland, that it ſhould be lawful fo J. S. to ſet up a 

Trade tho he had never been an Apprentice this would enable 

um there but no Man would lay that thereby be would have Lt. 

betty to let up here 3. Mo, tho the (ods of the ad were as if he 

jay ſerved ſeven Pears. So the Law is, That no Man can be 

naturalized here but by At of Parliament; here Naturalization is 

great. Point of State-Jntereft, therefoze the Ring cannot do it 
iis Charter. And the Inconvenience would be very great if 

Naturalzation in Ireland (ſhould extend hither; fo2 tho' it was ob- 

ed we might obviate it if found to be fo, by difallowing their 

acs, which befoze they paſs there, are ſent hither and remitted 

under the Gzeat Seal, and ſo we map repeal their Aas; yet it 

was (aid the like Power, by Conſequence, muſt be pielded to Scot- 

land, and we cannot diſannul their Acts; ſo they fhall introduce 

what Aliens they pleaſe amongſt us without Controul. And tho 

it was ſaid a Maturalization there would do us no Harm, foz it 

could-never be made appear, becauſe no Certiorari could be awaty =» 

ed from-hence thither ; pet it is manifeſt there are Maps of Ma⸗ —_ 2 2 

king it appear. In 42 Ed. 3. 2. Low Beaumont 's Caſe, it fs ſaſh 47.5 to re. 

that Part of Scotland was within the King's Ligeance and Patt move a Re- 

without, and that the King kept a Roll of ſuch Places as he had * 

under his Subjetton, and the Party was diteted to petition the 

King to certify whether Roſſe were ſo 02 no; ſo the Ring muſt be 

Party to their As there, and therefoze may certifp them, oz 

they may be given in Evidence as Fozeign Laws, oz the Sen- 

tences in the Eccleſiaſtical oz Civil Law Courts, Now we muſt 

not always conclude a Thing not to be Law, becauſe it is incon- 

benlent; but that fo2 which there is neither pzafical Cuſtom, ju- 

dicial Precedent, oz Act of Parliament to warrant, may be well 

judged to be ſo. | 

Wylde and Archer in their Arguments did much inſiſt upon the 

particular Penning of this Ack, where the Makers did ſeem to in⸗ 

tend that the Effect of this Naturaliz ation ſhould be confined to 

leland; fo; the Pꝛeamble recites this, Your Majeſtys Realm of 

Ireland will be much impaired fo2 ¶Mant of Scottiſh Planters, and 
t 100000 were planted in the Pꝛovince of Ulſter ; there it en- 

ans, That they and all Scottiſh ſhall be deemed your Majeſtp's 

lege Subjetts of this Pour Realm of lreland, and (This your 

kealm) repeated almoſt in every Clauſe, which would loſe its 

Fre if the Maturaltzation ſhould be conſtrued to have a larger 

khan. They alſo took Notice of the Pꝛoviſo of the Act; That 

hould not extend unto any Lands whereof any Office was found 

N the Ring, and ſeiſed into his Þandst And here was an Dffice 

1 ad 17 Jacobi ; they alſo mentioned the Statute of 7 Jacobi c. a. 

wy enacts, That the Bill of Maturalization ſhall be twice read, 

— the Perſon hath received the Sacrament within a Month 
Ne, and allo taken the Oaths of Allegiance and —_— 
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& Fir, That 
nor. by affirmative Wozpds, foz' it doth not ſay, (Pour N 


that they 
ſtraint. 


_ © Time, and fo could not be feiſed into the King's Hands. am 
us to the Statute of 7 Jacobi it is plan, that it Means a 81 
- turalizatfon by Partfament here; fo it appoints the Lozd Chan: 


- 1 


J To the fit Tyr anſwered. 
aturalization could not 


be reſtrainen at leut, 
eal 

England and not elſewhere) The Act hath alſo theſe dans A, 
vom of Iriſh Parents, as natural-bozn- Subjets) and othe 
Mods as fult as may be; alto the At of Naturalization of John 
and George in England hath the fame loss mutatis mutands 
viz. (of this Pour Realm) and in others they are moze reti. 
five, viz. (from hencefo2th chall be deemed, &c.) the Iriſh Act 
ſhall be deemed natural Subjets; that they ſhall ihe. 
rit ſuch Lands as have deſcended after the firſt Day of Kin 
James's Coming to the Crown of England; this hath no ſuch Ry 


As to the Second he anſwered, Jt was the Rectozw 
was found in the Offfce. The % cuntifs alte was 1A 


telloz o2 Keeper to admintſter the Daths, ff the Bill begin in the 
Honſe of Lows; and the Speaker to do it, ik ft begin in the 
Þouſe of Commons. And of this Opinion was Vaughan intheſ 
17 12 A tho' in the pzincipal Matter he agreed with the 
other . | | 1 . 
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_ .,- +; Thomas Harriſon & Ux verſus Dr. Burwell. 


aces as within: this Church of England ſhould be contracted be- 
wen lawful Per ſons as by this Act they declared all Perſons to 
lawful-that be not-pzob(bited by God's Law to marry) ſuch 
parties being [contracted and folemnized in the Face of the 
Church; and conſummate with bodily Knowledge, 8c. ſhould be, 
ic, deemed; juvged/and taken to be lawful, good, juſt and indil⸗ 
lojuble, not withGanping any Pꝛeconttact, &c. and notwithſtanding 
p Dilpenſation, Pyeſcription; Law, oꝛ other Thing granted oz 
onfirmed by Act '02-otherwiſe, and that no Reſervation o2 Mohi⸗ 
ition, (God's Lam except) ſhould trouble oz- impeach any Mar- 
lage without the Levitical Degrees; and that no Perſon'of what 
Eſtate, Condition oz Degree whatſoever be oz ſhe be, chould, &c. 
admitted to any of the Spiritual Courts within this the King's 
Realm, 02 any his Gzace's other Lands and Dominions, to any 
Proceſs, Plea 02 Allegation contrary to this -afozeſaiy Act. 

And lets fozth further, That one Abbot had Iſſue Robert and 
tholomew ; that Robert had Jfſue Mary, who- married Robert 
ſon, und by him had Jfſue Thomas the Plaintiff ; that Bar- 
dolome w took to CUife Jane Brown, who is now the other Plain- 
if, and that Bartholomew! died without Iſſue, and that then the 
plaintiffs fntermarrfed/z they ſay that he and che were free from 
* Patriage oꝛ Contract with any other Perſon, and the Mar- 
une was (olemnized: accowding to the Owers and Rules of the 
urch, and that this is a good Marriage by the Laws of Gov 
nd Pan; and that A. B. a Notaty, intending to viſſolbe this 
Pariage (contrary ta the ſaid Act) cited the Plaintiſfa befoze 
) Burwell, and articled againſt them in this Manner, Chat 
unn the Yurtsdiction, &c. (reciting the Alliance,” &c.) and thst 
X laid T. H. took the :faid Jane Abbot: to TTlife, de facto, cum 


— 


damn De. Burwell bemurg and pzaps u Conſulleation. Je 

A divers Times argued” at the Bor, and now Vaughan 

Chief Julice delivered the Oplmon ol the Court in this Manner : 
0 q * Hh ; ; 4 ; f > . 


C Vaughan. 


* 


en aten fc Suing in the Spiritual Court after a Pꝛobl. s. C. Vaugh, 
--jtipn ſued out and delivered, the Plaintiff ſets-fozth, Chat 208. 
-by en act of: Paritament, made in 32 H. 8. c. 38. ft was en- 3 A 
ted; dc. That: from the firſt Day, Sc. all and every ſuch Bars N. Lü uw. 
343 


3 Lev. 364. 
3 Keb. 620, 
and 660. 

2 Show. pl. 
56. 2 Lev. 
254, 255» 

1 Mod. 25. 
Hob. 181. 
Mo. 907. and 
Vaugh. 206 
to 220. 303 
to 330. 


le jure non potuit nec debuĩt, and Co they committed Inteſf, Sc. 


— — — 


\ 
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Vaughan. *Tis the Pleaſure of my Bꝛothers, that I drip 
their Opinton in this Cale; and what J do deliver, J do ng 1, 
ver as their Dpinion only, but as the Opinion of all the Jug 
of England; to they have met together by the King's Commun 
ſeveral Times to debate and conſider of this Caſe, and thy 
agree that no Conſultation be granted: . This is a Caſe of gn 
_ Expectation, and perhaps the only Caſe which has been lol 
relolved ſince the Statute'of 32 H. 8. was made; there ay l 

thee Caſes concerning it, Man's Caſe, 1 Co. 228. Mo. 90) hr. 
ſon's Caſe, 1 Inſt. 235. and Remington's Caſe, Hob. 191. 
A muſt in the firſt Place pzemiſe, That perhaps (f we 
Judges had been Makers of the Law, this Queſtion ha 
been; but we are to p2oceed upon the Laws as made, and tum 
Alter them: This is not a Thing of our Pzomotion, and th 

ſpeak to ſatisfy ſuch as might object againſt us. This Stat. w 
made in a Time when the Pope's Power was warmly put 
and the Laws were then made, which in the Circumſtances at u 
other Time would not have been made. A will firſt give the zu 
ſons the Judges went upon in their Reſolution; and then J bl 
alſo give ſome Keaſons to ſatisfy People abzoad, te; J know th 
Cate will meet with many Cenlures. | ' 
Firſt, Of the konner. Antientip the King's Tempozal Court 
had nothing to do with the Lawfulneſs oz Unlawfulneſs of Bi 
klage, it was wholly of Eccleſiaſtical Cognizance; the Statut 
Circumſpecte agatis is, That the Tempozal Judges ſhould it 
puniſh the Spiritual Courts fo2 holding Pleas of thoſe Ching 
quz mere ſunt ſpiritualia, viz. pro Fornicatione, Adulterio & bs 
juſmodi; and Str Ed. Coke, 2 Inſt. 488. expounding theſe lun, 
Et hujuſmodi, he ſays, and he ſays very Right, That theſe ateto! 
taken fo2 Offences of like Nature, as the two Dffences hat pi 
cularly expzeſſed, be, viz. as Solicitation of any Mom (i 
ftity, which is leſſer than theſe, and fo2 Inceſt which is grun: 
Pere is an undoubted Evidence, that the Tempozal Courts 8 
to pꝛohibit, &c. and the Antientneſs ot that is unqueſtioned; 
it ſeems they did bozder in their Pꝛobibittons, ſometimes 1 
Things which were Spiritual, which they ought not to have dow: 
There was no Time but in which ſome Marriages were lum 
and ſome unlawful ; but if a Man were fozmerly queſtioned am 
ſuch a Matter, he had na Relief from the Tempozal Coutts. * 
the antient Common Lam, Marriages were unlawful as itt 
they had Names of Kindzed, (viz.) to the kourth Degree um 
Couſin Germans incluſively, and therein it rritated the Cl 
Law; but in the Council of Lateran, under Pope lanocem 
it was awained thus, Sancitum eſt prohibitionem copulati® 
conjugalis quartum gradam non excedere, and ſo it ſtands in 


Places under the Common Law at this Day in Poplh £7 
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"eg; with us it bas received atteration by this Statute, in this 
patter there ia a Reaſon. very much ſtickg with many,. (viz.) 
Chat the Tempoꝛal Courts are not Skilled in the Laws by which 
this in to be judged, and therefoze that it is not ft that they 
could determine concerning it: Tis true, the Moꝛd Cognitio 
both, but pet there is a great Difference between Skill 
e. But J lay further, That the Tempozal Judges 
nough bave both; fo2 though the Knowledge of the 
be not adzquatum ſubjectum to-a Common Lawyer, 
pet (6 commune fubjequm, EN 

© Chere are four Dtatutes which have made great Alteration in 


_— * _w 2 


r 


nd 


Cegniza 
Sl 2: 0,116, and this ot 32 H. c. 38. 


Matter of Succeton of the Crown, 8c. which was ſet aſide. 
vat the Second, (viz.) 28 H. 8. cap. 7. fs ſyllabically the ſame 
2s to this Purpoſe ; the Mods are, Since many Inconveniencies 
have faln, Sc. by Reaſan of Marriages within the Degrees of Mar- 
riages prohibited by God's Laws, that is to ſay, The Son to mar- 


the Brother the Siſter, the Father his Son's Daughter, or his 
Danglita's Daughter, or the Son to marry the Daughter of bis 
Father, procreate and born by his Stepmother, or the Son to mar- 
7 bis Auht,, being his Father's or Mother's Siſter, or to marry 
bis Uncle's' Wife, carnally known by his Uncle, or the Father to 
marry the Son's Wife, carnally known by his Son, or the Bro- 
ther to marry the Brother's Wife, carnally known by his Brother, 
or. any Man married, and carnally knowing his Wife, to mar 

bis Wife's Daugbter, or his Wife's Son's Daughter, or his Wife's 
Davghter's Daughter, or his Wife's'Siſter. So theſe Marriages 
fee declared to be plainly pꝛohibited and deteſted by; the Laws of 
Od, aud not to be dilpenſable with by any Man; and tber efoze 


Degrees, what Petence ſorver hall be made to the cantrary 


Nees, ann by any the Archbiſhops oz Miniſters of the Church of 
England be Ceparate from the Bond of ſuch unlawful Marriage, 
Wt everp ſuch Separation ſhall be good, &c. And in Caſe there 
any Perſon thus married, and be nat yet ſeparate, that every 


uud Perſon ſhall be ſeparate by the definitive Sentence and Judg- 


— 'of the Archbichops, Bishops and other Biniſters of the 


urch of England, &c. aud by na other Power 02 Authozity z 
W that gall Sentences and Judgments given, and to be given 
? ay Acchbithap, "Biſhop.;02- other Bintſter of the Church of 
me &c. ſhall be definitively firm, good and een nal to all 
tents, and obſerved and obeyed without Suing any P2ovoca- 


Court 


0 ov 


4 


nce of this Patter. 25 H. 8. c 22. 29 Hl. 8. c. 7. 
The Firtt indech is repealed, becauſe it was interwoven with 


y the Mother, or the Stepmother, carnally known by his Father, 


us enacted that no Perſon ſhall thencefozth marry within thele 
Qereof: and in Cate any Perſon have married within tcheſe De- 


„Appeals, Pꝛohibitions 1 other Pꝛoceſs from, oz to the 
2 
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Vaugh. 242. 


the Degree afoze-mentioned in this Act, ſhall always be ta 


An 


Court of Rome, to the Derogation thereof, or contrary to h. 
24 Hl. 6. c. 12. 'Tis very obſervable, and perhaps it has not hen 
obſerved befoze, That the CWozds of the Statute do not run i 
conimonly it ſeems; kor if the Wows had been by Benin g 
Marrying within (oz againſt) the Pꝛobibition of 'Darriage b 
God's Laws, there had been little Queſtion that there hay ben 
any other Marriage againſt God's Law (in the Intention Of this 
Parliament) but thole reckoned up; but the Tozds are, (hn. 
tying within the Degrees of Marriage pꝛohibited, &c.) Eben 
Man appꝛehends that foz the Son to marry the Mother is dug 
den, and that koz the Father to marry the Daughter is with 
the ſame Degree, tho not expꝛeſſed ; ſo foz a Gzandſon to maty 
his Gzandmother is within the ſame Degree of what is there in 
bidden: So whereas the Text, Leviticus 18. v. 14. forbids 
Man to matry his Father's Brother's Wife, (fo2 ſo the Text ig 
tho' the Statute erpefles it his Uncle's Wife, to marry the 96g, 
ther's Bzother's Wife is within the lame Degree, tho not me 
tioned in Leviticus, &c. The Judges did obſerve this only, jut 
did give no Dpinton concerning Barriages within the Degree, 
(viz.) which are within the Degrees paritate rationis only, ang 
are not erpzefſed ; ſuch as Parſons and Manus, and Remington 
Caſe; in all which the Caſe was, A Ban married his firſt Wites 
Niete, which by Equity and Parity of Reaſon was perhaps 
within the Pꝛohibition, ver. 12, 13. that a Man ſhould not mar- 
ry his Aunt, o2 rather the Pꝛohibition, ver. 14. that a Man ſhould 
not marry his Father's Brother's Wife, &c. but only in one pati 
lar, viz. That in the aſcending and deſcending parental Line, th 
Marriages are pꝛohibited in inſinitum; but fo2 the reſt, which at 
in pari gradu to the Degrees there mentioned, they have not gi 
ben any Reſolution at this Time. | 

_ Now as to this Caſe, in the ſecond Statute there is obſerve 
this Difference, that the Mozds (carnally known) are add, 
where the Pꝛohibition is in reſpect of a foxmer Marriage of onto 
the Parttes, as the Son to marry the Stepmother, canal 
known dy his Father, oz to marry his Uncle's like, cam 
known by his Uncle, &c. This indeed is not particularly er 
ſed and applied to every individual Pꝛohibition, to which us 
plicable in the firſt Statutez but methinks tis intended and 1 
fully pꝛobided fo? (tho in general) in the laſt Clauſe of the ſald in 
Statute, which is this, P2ovided always, That the Article 
this Act contained concerning Pꝛohibition of Marriages ut 
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terpzeted and expounded of ſuch Barriages, (i. e. I ſuppoſe, 
mer Marriages) where Parriages were ſolemnized and 
owledge was had. nne 


1 
— 
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In neither of theſe two ads is there any Power given to the 
Cempozal Courts, to make any Altetation as to the Canon Law, 
02 God's Law; but it was referred to the Canon Law, and the 
Power of Diſpenſing de facto left in the ſame State as befoze 2 
and Diſpenſations were granted in theſe very Particulats, which 
the Statute ſays ought not to be done 

"The third Law which concerns this Caſe is 28 ki. 8. Cap. 16. 
arainſt Diſpenſatious, 8c. from Rome, by which all Marriages 
which ood upon theſe Diſpenſations became abſolutely unlawful z 
in the Diſpenſations are made thereby clearly void, &c. and there- 
foze there is a p2oviſional Clauſe in it, That yet notwithſtanding 
at the moſt humble Petitions of the Lords and Commons, &c. all 
Marriages had and ſolemnized before the 3oth of November, An- 
no 26 of the King's Reign, &c. whereof there is no Divorce or Se- 


Marriages be not prohibited by God's Laws, limited and declared 
in the Act made in this preſent Parliametit, for the Eſtabliſhing 
the King's Sucteſſion, -(viz. 28 H. 8. cap. 7. afore- mentioned) ot 
otherwiſe by Holy Scripture, ſhall be, &c. good, &c. and repu- 
ted, taken and adhudge , &c. as good, &c. if no Impediment of 
Matrimony had ever been betweeti them that have contracted and 
ſolemnized ſuch Marriages. | 11 3 
A the ac had gone no further than theſe TUozds, (Foz the E- 
lablichment of the King's Succefſion) it had clearly bzought the 
Cognizance of theſe Marriages to the Tempozal Courts. | 
But tis objected, That this Law made no other Alteration be⸗ 
tauſe of the TUows which are added, ( Oꝛ other wiſe by Holy Scrip⸗ 
ture) fo; this *tis ſaid makes it directly of the Cogntzance of the 
Ecclellaſtical Courts, Co that it leaves it to them who know what 
lawful oz unlawful by poly Scripture. . 28 
J all fozbear to anſwer this until J come to the other ac, 
indeed the very ſame Exception is; (fo2 the Mods, God 


Ut except, in that, is tantamount to theſe Mops) and then J 
The Fourth and laft Law is 42 H. 8. c. 38. on whith the Que- 
lion is? This is Cardo Queſtionis ; the Biſchiet befoze the Sta⸗ 
te was, that the Biſhop of Rome had entangled and troubled 
the King's Jurisdiction, and unquieted his Subjefts by his ulurped 
* in making that unlawful which by God's Mod is lawful 
n Ariages, &c. Therefoze (as the Statute ſays) it was 
10 git convenient that two Things elpeclally foz that Time 
ud be with Diligence pzovided foz: | $$ 
| av been diffolved upon Pye- 


fir, Whereas divers Marriages b 


oy of Pꝛecontratts not conſummate-by carnal Knowledge, that 
— Vatriages ſhould be good and indiſſolvable notwithſtanding 
8 >y Pecontract. But this Point is repealed by 2 Ed. 6. 


» E U 


paration had by the Eccleſiaſtical Laws of this Realm, and which 


Secondly; - 


; | 14 Trin Anne 22 Car. II. in C. B. Vol. II 


mittriz. Fe the Court ot the Bichop of, Rome foz their Lutte 
indenten Drſpenſations, the Gzanting whereof they always refer, 


Sermang, and ſo to ' fourth and -fifth Degrees, bc, 


ok Marrfage; and they grounded themſelves upon Levit. 18, ver. 


who are pzohibited/ by the Levitical Degrees, are but a 
thole who are Pohibited by God's. Law, and the general 


' Law except; am in the fozmer Statute bythe Noms, ©! * 
mile by the Poly Scripturte. Foꝛ who ;will ſay now, takins a 
Mods trainediy and itteraily, That no Marriage wall be 
- afide fo2 Imnateney ot Generation; 92 Plurality at Husban 


Sctenbiy, And this concerns alſo: the pzeſent Caſe, Where 
ceotainty, by:Keaſan of other Pzobibitions than God's Law a. 


ved to themſelves, as in Kindzed.; and; Altinity: between Couſ 
| whi 
were:lawful, and be not pzobibited by God's Law; and 4 K 
tcauſe they would get Boney by it, &c. It was enacted, &c. That 
from) the firſt Day, &c. ut ſupra, it does Declare all Perſong to ie 
lawful to marry who are not pzohibited by God's Laws, Je i 
had gone no further, 02 if the following Co2ds had not added g 
given ſomething moze, it dad been the ſame with the koꝛmer Sta, 
tutes, and liable to the (ame Objetions, and the Tempo! 
Courts would have had no Cognizance of the Matter. But the 
tontraty is manifeff ; foz had it been fo, the Statute would have 
been of no Tſe as the Time then was: fo2 the Pape 02 the Popig 
Clergy muſt have judged of it, and that they would have dane by 
the Canon Law. Fo2 the Decretals (Gratian and Gregory's) in 
which the Sum of the Canon Law conſiſts, (there is ſome little 
mo2e. but they are the Sum) are nothing but the Determinations 
of the Pope and his Biniſters upon Gods Lang. 
. Now what Paovtſion had this been acco2ding to. the Evil to be 
remedied? The Mos of Kindzed were as far as the ſeventhDe- 
gree, aud ſe far by the antient Canon Law was the P2ohibition 


6. None of you ſhall approach to any that is near of Kin to bim, 
to uncover their Nakedneſs: And if they had had CUo2ds as fat 
as. the ſeventeenth Degree, they might Have done the ſame. But 
that was cozrected, as J ſaid, by the Council of Lateran : {nd i 
it ſtood with us till this Stature. >] 

Mom ik this Statute gave no other Direction o; Alteration it 
this Batter, there was no other Reſtraint oz Probability, but 
that they might and would extend the Pꝛohibition of Marriage as 
far as the Canon Law. Allo it the Meaning of the. Statute ji) 
been to p2ohtbit in general Marriages againſt God's Lat, it ji 
been to no Purpoſe to expreſs the Levitical Degrees: F tie 


Part 
Exmel 
fiow would have ſerved the Turn. *Tis certain, the Statt 


meant to make au Marriages without the Levieicsl Oegtees ub 
ful, except ſome few which are excepted here by the Monds, 69 


. er ew©c£_Hnm_—cD << cu. 


ds and 


CUtves, oz perhaps Adultery ? | Chett 


et ITE b 1 2 
S . 
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take two Husbands the Marriage is void, and there needs no Se- 
. patation by Sentence; but if a Man take two Mives there has 

been ſome Doubt. The firſt, that of the TUloman is clear, the 

Mods, (God's Law except) did inteñd ſuch-Barriages; and the 
ſame Anſwer would ſerve to anſwer the ſame Conſequence that 
would follow out of the Toꝛds in the fozmer Ad, by Reaſon of the 
Wos, (Oz otherwiſe by Holy Scripture.) J give, this as an Jn- 
tetpꝛetation at pꝛeſent, tho' J ſhall give a fuller Anſwer pzeſently. 

Jt was intended that no Marriage, as to Rindzed oz Aﬀnity, 
ſhould be ſet aſide, but accozding to the Levitical Degrees, and 
that is the Scope of the Statute; fo2 it had no Aſpe to any 0- 
ther Sozt of Impediment; ff it had (as J obſerved) the general 
(lows would have done it moze clearly. 


of this Statute there hag been no Queſtion but that a Pꝛohibi⸗ 
tion would lie in Caſe of Couſin Germans MBarriage, and ſo on, 
6 Inſt. 684. This is manifeſt indeed, becauſe the Statute does ex⸗ 
peeſly declare that (ſuch Marriages are lawful and not pꝛohibited 
by God's Law: But this our Cale is not ſo clear. 
Tis true, the plain Senſe is, That all Barriages are and ſhall 
be lawful and good, which are not pꝛohibited by the Levitical oz 
other Part of God's Law, (and this, as other Statutes, the 
Tempozal Courts are Conſervatozs of) the fozmer Statutes were 


. 


ould divozce, and not admit of Diſpenſations, 8c. 


J — Ny" 


the Levitical Degree be unlawful oz tmpeachable? fo2 that 
the Uuthozity is in the Negatfve. 1 Inſt. 235. a. By the Statute 
«328.8. c. 8. tis declared, That all Perſons be lawful; that 
i may lawfully marry, that be not pꝛobibiten by the Levitical 
Degrees, But this is not intended to extend to Perſons which 
mon other Accounts are pꝛohibited by God's Law to marry, as 
(at this Time Perſons pecontrated) Perſons under a perpetual 
ence, (whereof we have two Inſtances. Dyer 178, 5 40.) 
and the Truth is, as my Lom Coke ſays exp2eſly in 2 Inſt. 687. 
Theſe Barriages (Caps he) are ſaid to be pꝛobibited by God's Law, 
A}erwile the Statute of 32 H. 8. would extend to them. 


res Parrlage prohibited not by Leviticus 18. ver. r4. where the 


4 ate, Thou ſhalt not uncover the Nakedneſs of thy Fa- 


2 rother : Thou ſhalt not approach to his Wife, ſhe is thine 


Ant. But Le Ty 1 p 
ds ee 22 $4.20. where the Lan ave, And if 


with bis Uncle's Wife, he hath uncovered his 
$ Nakedneſs, Ht). aches: 
| 3 But 


Tas aer 
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 Chere has been an Dpinion in our Books, That it a Woman 


But take this Statute in the largeſt Senſe, it has given the « Ven. «18. 
Tempozal Courts an undoubted Cognizance. Since the Baking 0. 84. 


tnly directozp- to the Eccleſiaſtical Courts, (viz.) That they 


_ This being made clear, that the Judges map grant Pꝛohibi⸗ Vaugb. 208, 
tions, then the firſt Queſtion is, CUhether any Barrigges without * *** 3* 


e come now to this particular Caſe. Some would have 


16 


r e een ei an 


. clare the Puniſhment z: foz the immediate next TUo2ds are, (⁊ 


Stap, we ſhall not know where to reſt, but it would go on as fir 
_- as the Canon Law, SON ", 


| Uncle; and a Han is fozbld to uncover his Uncle's Nakedneh, 


© @ Conſequent of lying with bis Uncle's Wife — 


- the Paris Edition; the Mods run thus: Qui cubaverit um 


* Welſh, 
tiſh Language) a Gzandfather, 02 Gꝛeat Gzandfather's Coili 


_ . Theref 


© the Judaical poſitive Law only? Foz there are ſome ot theſe D. 


But certainly this Caſe is no Prohibition, it ſerves only to de. 


ſhall die Childleſs.) This laſt Text is expzefſed vice verſa in te. 
ſpet to the Firſt; but tis the ſame. 75 c 

Nom the Reaſon the Judges went upon in this Caſe, in de, 
termining this Marriage to be lawful is, becauſe tis neither with, 
in an expzeſs Pzohibition, no; within any Degree there. It ne 
ſhall admit any Thing againſt this, there is no Repagulum 0 


beck. 4 Speat Uncle is an Uncle as well as an immeditt 


Lev. 20. ver. 0. , | 2 * 
Anſw. There is no ſuch P2ohibition ; that ExpzeMon is but as 


But read the Mods as you will, tis plain no other Perſon 
is meant here, but the Father's Bzother's Mike, even the ſam 
as is mentioned Levit. 18. ver. 14. and this aoth Qerſe onl) 


meant to declare the Puniſhment. N 
Pꝛohibition in this 20th 


Firſt, Becauſe there is no other 
Chapter, and why ſhould this be taken ko one? 

Secondly, In the Latin theyHave diſtinct WWows, as Patra 
and Avunculus to expꝛeſs Uncles by; but in the Hebrew they i 
(fo2 J will not pꝛetend Skill in what J have none) they have 0 
ſuch diſfin# Wows, noꝛ has the Septuagint any ſuch; the Wozs 
are, O. & ve wer me ovyſerss d xgmamword/rla, Tis evi, am 
emng.arrep dT vo! 4 desen! J have looked upon the laft and bel 


Cognata ſua retexit pubertatem Cognatz ſuæ: But J rely uM 
Junius and Tremelivs, whoſe Tranflation is done with grw 
Care, they have the ſame Moꝛds in both Places, (viz.) Nudit 
tem Patrui z and the whole Current of Tranſlations run ſo, Ut 
Cow Uncle is an equivocal Wozd ; in our * Language (the Uu. 


— to the Argument a fortiori, whether oz how far Nata is f 

be receſved, J ſhall take Notice pzefently. 

s one Thing J muſt obſerve, (viz.) That Church! 
Could not object to us, that this is Falcem immittere in fin 
Meſſem; becauſe were it not fo2 the Statute, it would be hat? 

make out by Perſons of what Learning ſoever, that we im 


obliged to the Levitical Degrees: Foz we are not bound by lr 


-  Judaical Law, and how comes this Part of it to be vittingulſf 


from the reſt, J mean thoſe of the Levitical Degrees, which art 


greed 


3 
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the Beginning or Time: But the Le 
g. cap. 7- has declared, that all Marriages within thoſe Degrees 
Lice prohibited by the Laws of God; indeed the Statute in its De- 
cation does include all that is pzohibited in Leviticus: But J 
muſt obſerve too, that the Statute does in this Particular declare 
moze and otherwiſe than is declared in the Scripture, (viz.) the 
Statute declares generally Martiage with a Man's Brother's 
(ute to be pꝛohibited by God's Law; but es certain that was 
not {0 generally p2ohibited, fo2 it was with this Circumſtance, if 
the Brother had ifſite ; fo2 if he had none, the Brother was com- 


Law of the Land (viz.) 28 H. 


manded to take her to Wife and raiſe up Seed to his Brother, 


Deut. 25. ver. 3. Matt. 22. ver. 24. Mark 12. ver. 19. Luke 20. 
vr. 28. But now this is abſolutely pꝛohibited by our Law, 
though but qualified by theirs. | 

another is ſald to be p2ohibited, (viz.) To marry a Man's Mike's 
differ: But that was not lo amongſt the Jews, where this was 
the Law of the Forum, the Pꝛattical Law; but it was only during 
er Life, and ſo is the Text, Lev. 18. ver. 18. Neither ſhalt thou 
take a Wife to her Siſter to vex her, to uncover her Nakedneſs, 
efides the other in her Life-time. Foz Bigamy and Poligamp 
vith non ⸗pꝛohlbited Perſons were allowed there. 
$0 that theſe Things are not ſo truly of Eccleſiaſtical Cognf- 


phich are not by God's Law (otherwiſe), Mow to conſider how 
is Lap in Leviticus ſhall be extended and erpounded, the cleareſt 
bay how to underſtand any Law is by what was the Stozy and 
Judgment of thoſe People, and the Times in which it was p2afical. 
Lo examine this Law by the Civil Law oz Canon Law, is as wide 
des bad as to examine it by the Indian Law, oz Perſian Law; 
jetefoze the Judges have conſidered what was the Opinion and 
vudgnent of the Jews, (this J obſerve to ſhew the Care of the 
vanes) and eſpecially they have conſulted By. Selden's Uxor He- 
naca, the fir firſt Chapters; there it appears that the Scribes 
Phariſees interpꝛeted this Law literally; but the Pzudents and 
e Sanhedzim did make other Pꝛohibitions, tanquam ſepimenta 
edis: But this Degree in this Caſe is not even amongſt thoſe, 
Then there were others, the Karmites, who held that theſe Degrees 


thin the Pꝛohibit ton paricate rationis; and what- they ſap (ſave 
tuo q thiee Particulars) is the ſame with our parochial Tables, 
a probably at the firſt this Table came thence from that Example 
dun the Chziſtian Churches. Now the firſt is of incomparable 
uthozity above the later, fo2 they had Moſes's Authozitp, Matt. 


[3 bet. 23. but the others were a Set. 
D OY 8 


ag lich, as that Marriages within them were p2ohibited from ; 


ance, becauſe there are Things declared to be p2ohibtfted here, 


ute mentioned only fo2 Inſtance, and that ſeveral others are 


— 
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Vol. 1 
Vaugh. 443 It was agreed, as J ſaid, that Barriages in the aſcending ad 
deſtcending Line, i. e. of Childzen with their Father, Ozandfathy 
their Mother, Gzandmother, and ſo upwards, are pꝛohibited with. 
out Limit: But the Pzohibition of Marriage, which is in query 
here, (viz.) with an Uncle 's Relit, is not to be extended beym 
the Degree which is expꝛelled. The Reaſon of the Difference 
tween theſe J will Chew. ee 
Firſt, the Reaſon of the Pꝛohibition to marty a Manz py 
rent is, becauſe they are the Cauſe of his Being; the Father an 
Mother indeed are the immediate Caule, but the Gzandfather ay 
Gzandmother, &c. are the Caule too tho mediate ; he could not h 
that which he is without them, and if he be obliged to the one, þ 
is to the other: But a Man is no moze obliged to his Uncle ig 
his Being, than if the Uncle had never been. The Reaſon wy 
a Man is pꝛohibited to marry his Uncle's Mike is becauſe t 
exprefly named, | 
Secondly, Another Reaſon of the P2ohibition in the firſiCatz 
that ſuch a Marriage is againſt Nature; but not as tis comm, 
Ip taken. Foz as we commonly talk of the Law of Nature, it i 
Pons Stultorum, when Fools can't tell which way to go further 
they go there; fo2 by Nature tis not poſlible fo2 a Child to lum 
bis Parent; he comes to that Knowledge by Laws and Bern 
tion: And therefoze the Theban Stozy might well be true, (uz 
That Oedipus. being bꝛed from his Parents, might unwittingh 
kill his Father Laius and marry his Mother Jocaſta. htis6 
wiſe. Son that knows his Father, our Pꝛoverb (ays : So niithe 
can the Father know his Son, though the Bother may, (a if 
better than the Father) but with another thing ſuppoſed, 'tis 16 
turally unlawfull ; one that knows his Relation, ought nt to 
marry his Parent oꝛ Child; it is againſt Mature. There is ntl 
ther Servant 02 Maſter in Mature, but thoſe Obligations at! in 
duced thereupon by Contraf, &c. But ſuppoſing a Man tam 
be Maſter and Servant to the ſame Perſon at the ſame Tine, * 
cauſe there is a Repugnancy in it; lo a Man cannot be Child a 
Þusband, &c. becauſe there is a Repugnancy in the Offices. 8 
Parent cannot obey a Child, and therefoze tis unnatural a Pati 
ſhould be ite to a Child. A Parent, as a Parent, map (a 
mand and core a Child, and that a Child, as Hugband hows 
command and cozrect the ſame Parent, is utterly repugnant 
Under the Lap, the Son that curſed his Father oz Polit 
Levit. 20. verſ, 9. and alſo he that was dilabedlent to eib 
of them, Deut. 21. berl. 18, 19, 20, 21. was to be put to Dun, 
And as there is a Reverence and Obedience due to the June 
Parents, ſo there is to Gand Parents; if the immediate Pa 


have an abſolute ez qualified Power over the Son, n 


ts 
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the Laws of one Kingdom to another, is quite different, ® 


obſerved it ought to be, to bzing him within the Statute; then 


cation. A Man can't ſay that all theſe were Moſaical neither ; bit 


| affirm, that the Law of Mo 


— 


but the Uncle may. So that the Meaſure to be taken by and 


Jn the Synod held by the Pꝛobince of Canterbury, Anno 160 
there were certain Canons made: The Synod was called by Fa 
King's CUrit, and the Canons ratified as they ought to be. Jn 


the 99th Canon of thoſe it is ozdained that no Perſon chall mir 
ry within any Degrees expzeſſed in the Table there mentiongy, 
This Table was firſt ſet up after this Canon; but it had ben 


Ca 


publiſhed by Pzoclamation, &c. in the Queen's Time. This 
non is ſo penned that it muſt be underſtood, that all the Degrees 
are expꝛeſſed there within which Parrtage was intended to be py, 
hibited; but now there is no ſuch Degree as this in the 
Caſe there. J do not take the Pleading in this Caſe to be gag, 
becauſe here it is not ſaid, ſhe was carnally known, as befoy 3 


there is a Fault in the Plaintiffs ; fo2 though they have (et dom 
the Caſe ſo that we can ſee what it is, yet they ought to habe 
verr'd that it was not within the Levitical Degrees; becauſe thit 
then they might have given Dppoztunity to the Defendant to agg 
ſome other Cauſe, Bene & verum eſt, &c. but ſhe had mattied i 
fozmer pusband bekoze, &c. IP 


- Now come to the other Sozt of Objeckions, which J pomile 
— give ſome Reaſons in Anſwer of, koz the Satisfaiton of Peo⸗ 
e abzoad., Coogee Rc 
2 dd ſay, that it were very difficult, without this Statute, to 
make it out, that we were bound to obſerve this Part of the Judi 
cal Law: And we are not bound to obſerve any Part of the Judil 
cal Law, except thoſe Particulars where there is a Natural Res- 
ſon too. Acts Apoſt. 15. There is the Account of a Council held 
concerning the Keeping of the Moſaical Law, and the Bell is, 
that it ſeems good to the Holy Ghoſt and the Apoſtles, to li 
upon their Bꝛethꝛen (which were of the Gentiles in Antioch, bc. 
no greater Burthen than theſe neceſſary Things,that they abſtainel 
from Meats offered to Idols, Blood, Things ſtrangled, and fo 


it is plain theſe were all they would lay upon them and the Cor 
thians. CTis clear, -they were not given as Pꝛecepts, but Col 
ſels, that the Communion between the two Churches, which vi? 
then coming together, might not be interrupted, Cor. 10. vet. I 
&c. Whatſoever is ſet before you cat, asking no Queſtion for Cor 
ſcience Sake: But if any Man ſay unto you, this is offered in (act 
fice unto Idols, eat not for his Sake that ſhew'd it, and for Conlcience : 
Sake, &c. Conſcience I ſay, not thine own, but the other's, &c. Give 
none Offence, neither to the 2 ec. Rom. 2. ver. 14. does * 

es was not given to the n f 


* 
- * 
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kom. 3. b. 2. ſhews that this Law, called there the Oꝛacie of God, 
was committed to the Jews only. n 

Obje#. (And this is the great Objeckion againſt our Pꝛohibitt⸗ 
ons.) This Law depends upon the Daiginal Tongues and Tradi- 
tion and Hiſtozp z and Laymen. cannot know the Secret of this 
Law by which this Batter is to be decided, 
anſw. This Objection hath kome Specioulnels in it, but no 

t. 6 N ä 5 

or” The Law, viz. the Levitical Law is generally under⸗ 
food, to be that which is publickly received as the Tranſlation 
all Laws that are made concerning any ſuch Thing, are to be 
underſtood of that Kind of the Thing which is vulgarly and ge⸗ 
netally known and received. | Os: 

Secondly, And *tis not long ſince the Clergy came to be ſo 
learned; they were content heretofoze with the Uulgar Tran- 
lation; and tis not neceſſary foz a Dean (fo2 that Purpoſe) oz vaugh. 268. 
| other Dignitary 02 Clergyman, quaſi ſuch, that he ſhould under 

ſand the Languages. But, 
Thitdly, We have no Cognizance of this Matter; there was 
a Time when they had no Cognizance of Mills and Teſtaments; 
but now they have, they muſt ſtudy them, and determine con⸗ 
terning them. Since we have a Cognizance, we may ag well 
Pobibit in this Caſe of Land, Freehold, Nc. Foz ſince this is 
made of the ſame Nature, we muſt go the ſame wap: It an At 
were made, that in Matter of Theft, &c. we ſhould judge after the 
Law of Moſes, we muſt ſtudy it, and judge by it. Tis no new 
Thing that Laws be thus transferred from one Nation to ano- 
ther; thus was the Law of the Twelve Tables from Athens to 
Rome; thus the Law of Rhodes to other Parts of the WWozld, 
and lo our Law was made the Law of Ireland; and this is the 
Anſwer J give to the two Statutes, that ſince we have Cognt- 
ante we muſt take Notice of God's Law. Jf Churchmen in this 
Caſe encroach Jurisdiction, they muſt be prohibited, becauſe they 
babe no Cognizance, and we have, though their accidental Learn: 
Ing map be moze than ours. Da | 

Obſet. 'Tis Þard that this ſhould be a Pꝛohibiting Law any 
mo!e than thoſe two other Statutes, which tis agreed were di⸗ 
teſkive only to the Spiritual Courts, and gave the Tempozal 


Courts no Jurigdiction. 
anſw. There is a full and flat Anſwer to this; this Statute 
Makes it not at all cognizable by them, fo2 where any Court has 
Cogntzance the Party muſt have P2oceſs, &c. But now here 
| the Cloſe of this Statute, tis enafev, that no Perſon, &e. 
50 de admitted to any ot the Spiritual Courts, &c. to any 
Nv Plea oz Allegation contrary to this fozeſaid At; And 
* all Cognizance of that Nature is taken away _ 
| | | | em, 
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tem. . They have Cognizance of all Marttages within the Ley. 
. tical] Degrees (we allow and agree) to diſturb and puniſh the Pa; 

ties; but they dave no Cognizance no? Power to determine wiz 
is within the Levicical Degrees, and what not. 

I Y conclude, It is the Dpinion of this Court and ok all th 
— that the Pꝛobibitton do ſtand, and no Conlultation þ 
Nr ante in | ws 

Jn this Caſe D2. Stern, the Archbiſhop of York, wag ber 
Jealous and invuſtrious to ſet aſive the Prohibition. He made l. 
veral and diſtin Applications to the Judges about it; he earges, 
Iy and particularly debated the Batter with them, and gave th 


Papers of his Arguments and Reaſons to pzove this 
inceſtuous and unlawful, = aorta, Darrin 


Thomas Rodyard's Caſe. 


Cro. Car. Homas Rudyard, an Attozney of this Court, came into this 
Lee's Caſe, Court upon the Retozn of an Habeas Corpus direxed to th 
Chambers's Merper of Newgate, who retomed, that he was taken and detang 
hams Caſe, bp Uirtue of a Warrant to dim direfed from Str Samuel Sterſng 

K Rl. te, the Cenour ch Marrant follows in theſe (os, 
ber . kiel. Whereas 7. R. Gent. hath been brought before us, and exmined 
be, Caſe, touching ſeveral Miſdemeanours by him committed within tie City 
Hampden's Of London ſince the Month of April and before the 4th of tis li 
Caſe, im the ſtant June, and to us complained of, and more particularly for it 
Srare Tri- citing and ſtirring up of bis Mafeſty's Subjects, then and there, u 

the Diſobedience of his Laws, and for abetting and encouraging of 
ſuch as do meet in unlawful and ſeditious Conventicles, contrary 
to the Form of the late Statute made in the 22d Year of our We. 
reign Lord the King that now is; upon whoſe Examination we find 
juſt Cauſe to ſuſpect him to be guilty of the ſaid Mifdemeanon!, 
and thereupon did require him to find Sureties to be of the Cn 
Behaviour, which he refuſed : Theſe are therefore to require you'd 
take into your Cuſtody the Body of the ſaid T. R. and himſaicly® 
keep till he be from thence delivered by due Courſe of Law. Gil 
under our Hands and Seals this 11th Day of June, 1670. 
The Reto2n being filed and ſpoken to by the Counſel upon ti 
ſeveral Days, the Court delivered their Opinton ſeriatim. 
Wylde held that he ought to be remanded; fo? if the (u 
had been that he appeared to be guilty, oz that they had found pn 

gulity; then the Commitment had been good, as bath been aht e 

on all Hands, and here the Mods in a favourable Contra 
amount to as much. The Pꝛoceedings of the Bagiftrates ſl ry 

uch Seditious Perſons are to be encouraged, eſpecially in - 
Time as this, when tis known they are grown to ſuch a be 
Vi 1 | ' 


Arche 
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Archer contra. Foꝛ tis altogether uncertain; tis ſaid he was 
complained of, &c. but not that he did any Thing, and that they 
find juſt Cauſe to ſuſpeit, but ſhew not the Cauſe in particular: It 
it had been lald ſundzy Pisdemeanours, and nat expꝛeſſed what, 
all would agree it inſufficient. as Chambers Caſe, -z Cro. and 
wolnoth's Caſe,” ibid. z. Selden, 3 Car. was required to find 
gureties fo2 the good Behaviour, ko which the Judges were ſe- 
verely repzebended in full Parliament, becauſe no ſufficient Cauſe 
appeared; Though the Juſtices here had ſufficient Cauſe to induce 
their Suſpicion, they ought upon the Retom to have ſignified it ta 
the Court fo2 their Satisfaction alſo ; it ſhould dave been erp2eſſen 
| allo in what Sum they required him to find Sureties, that it might 
have appeared to be reaſonable, fo that we cannot remand him; 
but J think tis fit ta oblige him to Bail to appear the firſt Dap 
the next-Term, that he may anſwer ſuch Things as ſhall be ob- 
jected againſt him. 17 1» $544 [1 . 

Tyrrel, Jt is the Statute of 34 E. 3. c. 1. that enables Juſtices 
of the Peace to require Sureties fo2 the good Behaviour, and that 
upon Suſpicion, and ſeems to refer it to their Diſcretion, but 
that muſt be exerciſed accozding to Law, and whether it be oz no, 
the Judges in this ball muſt judge, and therefoze the Matters 
ought to be certainly certified to them. The pzeſent Retozn is 
altogether tincertain,” wheretoze J think he ought to be diſcharged, 
bit J would adviſe him to conũder the Statute of 35 E. c. 1. againſt 
Impugners of the Ring s Authozity in Eccleſiaſtical Caſes, 

Vaughan, Chief Juſtice. This Cale is one of the niceſt that 
tier J met with; on the one ſide is the Conſideration of diſcoura- 
ging Setartes, and p2eferving ot the Publick Peace and Quiet 
of the Godernment. On the other ſide the Legal Right which 
fbery' one hath ta his Liberty. TUboever ercites the People to 


nd tie DiſobeBience of a Law, commits the Higheſt Offence under 
un, Treaſon. J da not mean every Law, as ik one which 
000 ſhould cauſe a Treſpaſs to be done, ſhould be ſo guilty, but Laws 
1 vhich are of a Publick Mature. 1 

70 4s to the Retozn J think it is the moſt inſufficient J ever yet 


un. The Certainty of the Sum ought to have been expzeſſed in 
wich he and his Sureties ſhould have been bound; fo2 otherwiſe 
Sum required might be ſo great that any Perſon might be con- 
tuned to remain in Paiſon. There map be lawful Jnciting to 


ral! WW de Brach of the Law, as a Coinſel o; Attomey adviſing An Ation 
n OVich is not maintainable, and ſometimes it may be upon ſome 
gal t Deſign, as in Dyer 168. Bronker being made Sheriff, 
x10 * Hyde difſuaded him from taking the Sheriff's Dath, becauſe 
zain "the Difficulty of the Articles. B. was condemned in 1001. Fine 


md; Weeks Jmpztſonment fo? refuſing of the Dath, and H. in 20 l. 
* * Impaſonment fox inciting bum to itz and the Reaſon 


— 
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Seſſions, this is no Offence, and pet tis an Abetting to ſuch is 
Peace: J do not ſee that the Retozn is good: in ann Part of i 


Carter 221, ' 
I Mod. 235 
2 Mod. 198. 


2 Inſt. 55. 
* 
15 5, 6. 


was becauſe Hyde knew it to be an Ofkence, and that ma 
ditfer from the Caſe of a Counſel 02 Attoznep; but the Offene 
was the leſs, becauſe the Jncitement was upon a particular ge, 
-fon, and not againſt the Law, quatenus a Law. In the egy 


to ſuſpect him oꝛ no? Put the Cale, one who had been fined 10 


ſubmit to any Thing but the Rule of Law. 


n 


kes it 


here they don't ſay that they found he was guilty, but only thi 
hey Caule to ſuſpect him. Now what Remedy can be jo 
in ſuch a Caſe? Can an Iſſue'be taken whether they had Cay 


koꝛ an Offenee-againſt this Act (in which Caſe the Statute alloy 
of an Appeal) had come to Mꝛ. Rudyard to know what he 
Do, and he had adviſed him to bzing an Appeal at the Quarts 


meet, and perhaps might be a Caaſe of Suſpicion to a Juſtice g 


and therefoze he ought to be diicharged; but J think the Julien 
Could do well, if they know him to be guilty, to commit him iy 
a better Warrant z whereupon the Pꝛiloner was diſcharged, gy 
it is the Uſage of this Court when the Judges are of thzze Op 
mons, (as here my Lozd Chief Juſtice and Tyrrell fo? diſcharging 
him, Archer fo2 putting him ts Ball, and Wyide fo2 
him) to give the Rule accoꝛding to the Opinton of the two bhi 
agree, | 4. # a +} = 4 = Y It; i 4? v1 1 
The Court ſaid they had often direted, that no Habeas Corpus 
ſhould be moved koz in this Court except it concerned 1 Cual 
Cauſe, becauſe when the Party was bzought in, and the Caule 
ſhewn, this Court cannot pꝛoceed upon it, therefoze the puer 
Place to move fo them is the King's Bench ; but they permitted 
it in this Caſe, becauſe the Party was an Attomey of the Cat. 
The Court demanded of Rudyard upon his firſt bzinging in, 
whether he would ſubmit to what they ſhould pzopoſe and ditet? 
He ſaid he would ſubmit to the Rule of the Court; but the Cant 
told him that he muſt do; but demanded whether he would yiedt! 
what they ſhould do by way of Arbitration; but he (tho a 
otherwiſe by bis own Counſel) diſcovered-his Univillingneſs u 
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Mlethuſelah Turner verſur Sir Samuel Sterling. 
UUaſch. 23. Rot 363. 1 


.. 

an Aﬀion upon the Caſe bzought by the Plaintifk againſt vent. 206. 
| the Defendant, the Plaintiff declares, That London is an 2 Ke 52 
> antient City, and that there is an antient Bridge; and that ; © 57 94s, i 
there uſe to be two Officers for it to look after it, called Bridge- Jones 117. 
maſters, and that they have certain Fees and Profits belonging to % , 4% 
them, And that there is a Cuſtom for the Citizens aſſembled in a 9 
Common Hall or Court, yearly to chooſe or continue thoſe 
Bridgemaſters. "And another Cuſtom, that if one of theſe die 
within the Year; that the Mayor ſhall aſſemble a Common Hall, 
and they being congregated, ſhall proceed to the Election of an- 
other Bridgemaſter in his Stead for the Reſidue of the Lear. And 
mother Cuſtom, That upon their Proceeding to Election, if there 
be tuo perſons upon Election, he that is choſen by the major 
Number of Votes is duly elected and that if one in ſuch Caſe re- 
| Quire that the Polls ſhould be numbered, that the Mayor ought to 
allow the Poll, and that the Aſſembly ought not to be diſmiſſed 
till that were done; and another Cuſtom, that the Party ſo cho- 
ſen ought to be ſworn, and uſed to receive the Proſits to his own 
Ule, That 24 June 23 nunc Regis there was a Common Hall aſ-+ 
lembled, the - Defendant being then Mayor, and that 4. and B. 
vere then and there choſen to this Office, ec. and being ſo, A. 
ed in Ofober following; and on the 18th of the ſame O&oler 
there was another Common Hall for the Election of a Bridgemaſter 
in bis Stead, congregated by the Defendant, and then and there 
the Plaintiff and one Allen ſtood as Competitors to be- choſen for 
that Office, and the Queſtion grew which had the greateſt Number 
if Hers > And the Plaintiff avers that he had the greateſt Num- 
Aud the other denied it, and he requeſted that according to 

e Cuſtom they might go to the Poll; and the Defendant not 
minding the Execution of his Office, but violating the Law and 

om of the City, did then and there malicioufly refuſe the 

umbering of the Polls, and made Proclamation, That the Con- 

4 ation of Electors ſhould depart, and diſcharged the Court, 


the other Man was (worn, and ſo he loſt the Profits of the 
Place, Ge | 
E 


Upon 


Apon Not guilty pleaded, and a Uerdi# foz the Plainti 


in the Power of every Þeab-Officer ta get whom he wil jay 


of him, being elected. 


binder the Beaſts from coming hither, non conſtae whether thy 
| Gould be fold. Pet foz the Poſibftit 
the Toll thereon, an Acton lies. 41 


Archer al the lame Opinion: Thi is a wilful Denia of the bi 
tp of the-Defendant's Place; and for the partieutar Damazt it 
Action lies. Tas laid there night be many Competitors, and u 


- might. bung Atons. No, s2 tis 


' Purpoſe: aa anp J know; there Fairfax gibeg good Advice e. 


th 
* 


f, akte 


| nt, 
Court deltvered their Opinions feritin \ th 
Wylde. J think the Action well lies, foz otherwiſe i wil h 


ft had been ſeveral Times ſpoken to in Arreſt of Judgme 


\ 
U 
f 
b 
J 


choſen oz refuſed. 
It is objected, That non conſtat whether the Plaintif aun 
have been choſen: - 8 1 
Anſwer, The Law gives an AJion fo2 but a Poſſibinity of D 
mage, as an Action lies fo2 calling an Heir apparent, Ballard. 
It was objeted alſo, That at the Common Law there was 
Action fo2 a Parliament-Ban againſt a Sheriff fo2 not returning 


2 this of Pyofit; it q 
o faz Sale, and on: 


J anſwer, That is a Place of Bueth 
have an Hoze oz Beaſt⸗ Market, and a 


7＋ that, and of the Loſs 
| . 24. Pl. v7. b. fn dd 
of the Cale was brought again a Dberiff to2 making of a Py: 
cept ta one ta make a Return in the Plaintiff's Cafe, who laben 
was not a Bailiff of a Franthile, and thereupon the Return yas 
quaſhed, Br. tit Act' Caſe, 120. 0 9 H. & 6. Action againf mn 
Eſcheataz, who bad taken an 'Dſlſice, whereby the Patty big 
found to hold of 1 8. and he veturned one whereby he was iim l 
bold: the Meiety io Capite. IMhere an Officer does any Thing : 
gainſt the Duty of bis Place and Ofäce, and a Damage therth) 
accrues: to the Party, au Aetion lies : Tis poſitively affirms 
bers, he had the greater Juinber.. -  —© 


ans. a. wes. at He. coy cy —y— eos CH = Mw = gy conwwa = ©S 


a 


reed that the Plaintiff hed 
greateſh Number. An Action lies agata® an Archdeacon fo? 10 
indeuting. F. N. B. 94 So ik a Sheriff will not execute # (Ut 
of Selin, an Adlon lies again him. An Aton lies agotif it 
Pzdinasy- loꝛ admitting a wong Patron's Cterk again a Gerdi 
in a jure patronatus. Hob. 318. F' agree to the Caſo pu it tif 
Van, that upon a TUrit de Coronatore eligendo, if the 
will nat tetuxn dim Caxoner, who: was choſen: by the maſer Pat, 
ay Action: upow ths Cate itrg, tho J know 10 Auedonep fei t 
Paint. Vide 6 H. 4. 9. b. PI. 25. A Man that has a Title to a 


Office,. betoze he has Pole ſllon, ſhall habe an Aion Wo : 


Caſe: after an Alge. 21 B. 4. 23: ig as memotsbte # Cole fo: 


Pleaders to mind! Aons upon the Calo and then he fan 
tit 16 % 1 901 3191 27 Os ME ern Nt | 


— 


vol. II. Mich. Anno 23 Car. II. in C. B. 
dle of the Subpœna would not be ſo frequent. Hob. 205. Action 
fo) ſuing double Execution. J think Aittons upon the Caſe ſhould 
je, actowing to Juſtice Fairfax's Advice, favoured in Courts of 
Angel. Perhaps there never was ſuch an Action, which is an 
argument againſt it. Lit. 107. but J think it lies. Alton lies 
not againſt a Lozd foz not admitting a Copyholder,. noz againſt 
feolfees in Truſt foz refuſing to make a Feoffment, oz a Tenant 
in refuſing to attozn, 02 againſt a Feoffoz fo? refuſing to make 
Livery accozding to the Charter; but it lies againſt an Officer oz 
mint a Clerk fo2 Refuſing to enrol: This Action, is foz Da- 
mages fo2 being prevented of having the Office, and not koz the 
Office it (elf, The Caſes of the Copyholders, &c. are not to be 
compared to this; koz there are proper Kemedies fo2 them, as 
Sbpcena's, and other TUrits at the Common Law, but here is 
none. De cætero non recedant Partes a Curia noſtra fine Remedio, 
ne Curia deſiceret in Juſtitia exhibenda, ſays the Statute. And 
my Lozd Coke (aps, 'tis-a Maxim in Law, That no Afton lies 
fo} the Ward agatuſt the Lo2d which diſparages him, but the next 
of Kin map enter. Co. Lit. 107. An Action lies as much fo? inju- 
tus Pꝛeventing him of having the Difice, as fo2 Þindzing him 
in the Executing of it after that he is in. Foz Aﬀions of the 
Caſe are not of any certain Fozm, but vary accozding to the Cir- 
I was objected, That every Action upon the Caſe ſuppoſes 
damnum & injuriam; nom here was no Eleftion, tis impoſſible 
to know whether he ſhould be an Officer. | 
Anſw. The Cuſtom is alledged poſittve, that be which-hath the 
greater Number is elected ipſo facto; again, qui deſtruit me- 
dum deſtruit ſinem; tis as bad as if he had turned him out of his 
Date: Jt map be tried whether he were duly elefed, and tis in 
Eken tried here; there cannot be Multiplicity of Aﬀtons bzought ; 
this the Mayoz will make himſelf ſole Judge and Arbiter, and 
le of Elections which ſhould be popular, and as mp Bother 
laid, an Adion of the Caſe lies foz a Poſlibility of Damage. 
Vaughan, Chief Juſtice, contra. That wherein J am ſatisfied 
ls, that no Damage appears z ſuppoſe none. had been elexed, he 
hould not have an Adion moze than any Perſon in the Town: Je 
0 Dayoz will not elect a Burgeſs, oz a-Sheriff-a Knight, no ac. 
tion lies, becauſe there is no Election. It an Officer will not 
lect at all, tis againC> his Duty, and ſo tis if be do it unduly ; 
. is puniſhable in a publick Map of Jnfozmation, oz it may 


bp Indictment. Ik twenty had ſtood, muſt each have recover: 
0 the Qalue of the Place? | 


ſect. But t an Averment that choſen by the 
e Sn, e eee that hs we boſen by th 


mber | 
E 2 Anſw., 
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Anw. That can't be put in Iſſue, 02 known oz tried; ſuppoſe 
the Election were by Ballots, &c. ſhould he have an Action f, 
not opening the Box? In the Caſe of the Cozoner there js app: 
rent Damage, and tis againſt the Statute z and in the Cate 9. 
Induction there ts a certain Loſs. A take it that 'tis not ation 
bed 04, Able to call a Man Ballard, while his Father is alive, the Botz 
A are croſs in it: Nay, ik Land had deſcended, J Doubt it without 
judgment A Special Damage, no moze than to ſay one had no Title to jig 
was affirmed Land. The Cale of the Market is cloſe, but there the Perla 
of Error in Damnified is certain, and the Thing leads to depyive him of the 
the King's Benefit of the King's Gzant, But my Bzothers have given the 
Bench. Rule, take Judgment. W 


King of Grayes Inn verſus Sir Edward Lake. 


wa nt \ 
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1 Danv. 116, 


„er fo? that whereas he was bꝛed up to the Law and pay; 
ſed it, and had many Perſons of Honour and others his 
Clients, and thereby got Money and maintained his Family, ke. 
Syle23' The Defendant, falſo & malitioſe mote a Letter to Anne Cay: 
2 And. 40. tels of Lincoln, who was the Plaintiff's Cltent, containing tha 
_ . the Plaintiff would give veratious, and ill Tounſel, and fir up 
Mo 35% a Suit, and that he would milk her Purſe and fill his own large 
409+ | 

Q. 3Salk. Pockets, &c. per quod he loſt the ſaid Counteſs and other Ci. 
oo ents. Upon Mot guilty pleaded and a Uerdict fo2 the Plaintif, 
ft being moved in Arreſt of Judgment, Wylde, Archer and Tyr- 
rell, held that the Aﬀton lay; tis a ſcandalous Letter concerning 
his Pꝛofeſſion, and here is a Special Damage: He does give bad 
Counſel; ſpoken of a Lawyer, judged actionable ; ſo Dunce fit- 

ring up Suits is taken in malam partem. 

Vaughan, Chief Juſtice, J muſt ſubmit to the Rule given, but 
am of another Opinion. Jn antient Books we do not read of an 
Acklon fo2 Moꝛzds, unlels the Slander concerned Life, *Tias hid 

not attonable to call Uillain, unleſs twere added he was lain il 

wait to be leiled; the G2owth of theſe Actions will (poil all Com 

munications z a Man ſhall not ſay ſuch an Inn, oz ſuch Cine is 
not good. Their P2ogreſs extends to all Þ2ofefſions ; to (ay # 

Pan was not a good Survepoz has been held ationable. Che 

Cos ſpoken here have no moze Relation to the Plaintiff's Pu 
- * feſfion, than to ſay of a Lawyer he hath a Red Noſe, 02 but alit 

tle Head; to ſay One had the Uſe of a Moman s Body is a Sia 

der, it being an Idiom of Speech fo? lying with her. But, 

DODbjeck. All theſe Mozds together make a Slander. x 

----Anſw. No Man can aflign me ſuch a Ratiocination, à mal: 4 
. viſis ad bene conjuncta: J never heard it but in my Lo? ou 
--ford's Caſe, viz. that many Treſpaſſes ſhould make a Trea(on. 


"Tis bald he ftirred up a Qexatious Action, do does a _ 


117, 119. 
Moor 695. 
Palm. 65. 


— 


el II. Paſch. Anno 28 Car. IL in C. B. 


vhen he adviſes an unſucceſsful Aion; foz the Party is amerced 
pro falſo clamore. Þe will milk your Purſe, taken enunciative- 
[p, ſignifies no mo2e than Milking a Bull; the Phzaſe is not 
come to an Idiom. So of Filling his Pockets; theſe Mozds 
might have been ſpoken of the Law, and indeed they are ſpoken 
of the Thing, not the Ban oz his Pꝛadice: Dunce, Coxrupt, &. 
concern the Pzofefſion 3 but theſe Mozds are applicable to any. 
qt he had ſat, he were not a good Fidler, would that be ac- 
tionable ? vo | r 


- 
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Termino paſchæ, Anno 28 Car. II. 


In Communi Banco. 


Hockett & Uxor verſus Stegold & Ulx. Vent. 935 
i . 28. 


Reſpaſs fo2 Aſſault, Battery, and Mounding of the Ba- = Mod. 66. 
T ron and Feme. 1 Show. 350. 


Upon Not guflty pleaded, the Uerdict was, as to the 

Wife, Guflty, and quoad reſiduum, Not guilty. - on 

I was moved in Arreſt of Judgment, That the Baron and 
Feme could not join in an Action of Treſpaſs foz Beating them 
both, 2 Cro. 355, 655. | b 

2. That there is nothing found as to the Beating of the Þuſ- 
band, and ſo an imperfect Uerdict ; fo2 the Quoad reſiduum ſhall 
tend only to the other Treſpaſſes done to the Mike. Yelv. 106, 
Vide Lib. which goes to both Points. | 

But the whole Court were of an Opinion, That the Uerdict 


70 Miſtake in the Action, 9 Ed. 4. 51. 6 Acc. Vide 
49. | 
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Termino Paſchz, Anno 29 Car. I 


In ͤ Commun Banco. 
0+ nes 


* Herbert Perrot / Caſe. 


1 Mod. 246. E having. married a Wife that had an Jnheritance of | 
Toft. 47, s. A conſiderable Galue, pꝛevails upon her (while the was by 
| of the Age of twenty Years) to levy a Fine, upon which 

Ale was declared to him and her, and the peirs of their tio 3 0 
dies. This was taken in the Country upon a Dedimus poteſtaten i 
by Sir Herbert Perrot, his Father, and another. After which the 

lite died without Iſſue; but had Jſue at the Time of the Fin, c 

It was moved in Court, That this Fine might be ſet aſide a F 

a Fine impoſed upon the Commiſſioners, fo2 the undue Paal 7 

DN and taking of a Fine of one under Age. But all the Judges 0 
It was done green, they could not meddle with the, Fine; but if the Wife jap 
fon Cale. been altve and tilt under Age, they might bzing her in by Hiby 
3 Lev. 36. Corpus and inſpect her, and ſet aſide the Fine upon a Potion; 
2 Salk. 567. fo; perhaps the Husband would not ſuffer the Bzinging a pw 


ceeding a WMrit of Erroz, 
And Juftice Atkyns ſav, Thefe Abuſes (which are ſo frequat 
in taking Fines) were occaſioned bythe Alteration ot the Common 
Law, made by. the Statute of Carliſle 13 Ed. 2. that Fines wh 
befoze were always to be done in Court, may now be taken e' 
Dedimus: But the Common Law falls much tho2t of the 
the Stacute pꝛelcribes, which requires that two Judges 1 
Court, oz one at the leaſt, ſhould (taking with him an 
Puloz, oz Knight of good Fame) take ſuch Fines ; whereds 
— the common Pzactice to name Attoznies and inconliderdl 
erſons. 
The Court were of Opinion, That if a Commiſſioner to til 
a Fine do execute it cozruptly, he may be fined by the Court; 
in Relation to the Fine (which is the pꝛoper Bulineſs of 
But *twas a · Court) he is ſubject to the Cenſures of it, as Attomies, &c. 
greed thar they held, Chat they had no Power to fine the Parties fo! a9 
34 demeano? in them. 4 Ex 
be fined, for that it could not poſlibly be preſumed he was ignorant of his Wife's Age. 1 Mod.. 


3 Lev. 36. 
North, Chief Juſtice, and Wyndham, would have fined #6 
Herbert Perrot for taking a Fine of one under Age: But A 
and Scroggs diſſented, becauſe it did not appear that Sir ler 
Perrot did know ſhe was under Age, and it could not be di 


by the Uiew, the being Twenty, | Termio? 
1 
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Termino Sancti Hillarii, Anno 29 & 30 Car. II. 


In Communi Banco. 
Sa 
* © OS 


— 7. 117, 118, 


It was found that there was a Pariſh of Ribton and ill *. 143, 
of Ribton z but not co-extenſive with the Pariſh, J. S. had Land 7% 3, 
in Tail in the Pariſh and out of the Gill, and bargained and ſold ,, 9. 
by Indenture, with a Covenant to levy a Fine and ſuffet a Re- 2 Cro. 120. 
covery to the Ales of the Deed, of the ſaid Land in the Pariſh of 
Ribton; and the Fine and Recovery were only of Lands in Rib- 
ton, and whether this would ſerve koz the ſatd Land in the Pariſh 
of Ribton was the Queſtion ? © | . 

Sttjeant Maynard argued, That it would not; and ſaid, That 
the Diviſion by Pariſhes is wholly Eccleſiaſtical, the Limits ot 
which are equal to the Cure of the Parſon : But that of Towns 
and Cills ig Civil, and hath the ſame Limits with the Power of 
tie Conſtable and Tithingman. There a Place is named in a 
Beten of the Law, and no moze ſaid, tis always intended a lll; 
$00 when a Aut and Pariſh are both mentioned, and of the ſame 
Name, they are intended co-ertenfive. The later Authozities have 
ddnitted Fines to be levied of Land in a Place known. 1 Cro. 2. 
lu. 20. But in a Recovery the Town miſt be mentioned. 

But tis objected, That here the Jatentton appears by the Deed, 


that thee Lands ſhould paſs : | | 
ty the Wozds further than 


N an Ejectment, upon a Special Gerdi the Caſe 
this Effect: 


# 


Vit he anſwered, That cannot cat 
tp are contained in the Recow. 2 
axain, it is objected, That the Deed, Fine and Recovery, do 
make but one Aſſurance. ö ; 
\ True, but each hath its ſeveral Effect; the Deed ferves to 
72 the Uſes, but it cannot make the Recod larger than it is 
nu dn ſubject Batter of it. Jf a Formedon had been bzought, 
Bo me Fine and Recovery pleaded in Bar, had it not been a good. 
7 Ay have ſaid, Nient compriſe, &c? Jn 2 Cro. 120. Storke 
Pati the Caſe was, Walton and Street were two UGüls in the 
bin of Street, and a Fine was of Lands in street; and re- 
tith) di Chat no Lands, but in the Gill of Street (tho in the Pa⸗ 
it this pals. And lo is Mo. 910. in Caſe of a Gant. 2 Ro. 54. 
9 Were permitted it would introduce much Pilchick ; fo? 


Men 
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Hill. Anno 29 & zo Car. Il. ack . 


Men would not know what paſſed by Searching the Recon; by 


where the Intent appears, as that in Dyer 261. B. 


late they have directed the Curſitozs to make out TUrits of Lands 
this, and that it was the ſtronger becanſe found in the Uetdid, 


79 
* 


this ſhould be known only by a Pocket ⸗Deed, and ſo they in Re: 
verſion, a Lozd of antient Demeſne, &c. would not know when 
to make their Claim, and ſhould be barred by Reaſon of a pyjvges 
Deed, when the Recozd of the Fine oz Recovery did not jmpcy 
that they were concerned. Fines are to end Controverſies, am 
therefoze muſt be certain, and in that Reſpet ſometimes tecejys 
a ſtricter Conſtruetion than Gzants, A Fine of a Tenement i; 
— good, but ought to be reverſed ; but a G2ant of a Tenement 

On the other Side it was argued, That ſince Common Rec. 
veries have been ſo much in Pqactice, and become the comma 
Aſſurance of Men's Eſtates, they have been favourably conſtue, 
A Wano! in Reputation hath paſſed by the Name of a Yang! in 
a Recovery. Sir M. Finch's Cale in Co. and in 5 Co. Dormery 
Caſe, Common Recoveries have been admitted of an Addo wlan. 
All here is to be taken as one Conveyance : A Deed erpzeſſingthe 
Intent may abzidge the Recovery in the Number of Acres, 2 Co, 
76. Tis true in Caſe of the King, as that in Mo. 710. that 
ſhall be no larger Conſtrudion than the erpzeſs TUods impott, 88 


North, Chief Juſtice, Wyndham and Atkyns (Scroggs abſent, 
but ſaid by the Chief Juſtice to be agreed) were of the ſame Oh. 
nion, and that Common Recoveries were not to be overth}0vn by 
nice Conſtructions, and that the Jnconventente objected againſt 
the Intent being explained by a Pocket-Cohveyance, Was tit 
ſame where a Man had ſeveral Lands in the ſame Util; that of 


in Parochia. They ſaid, That there was no Caſe expzeſs agiinl 


that he which ſuffered the Recovery:hav no Lands in the Gil, al) 
therefoze muſt be void if not extended to the Pariſh, 


— 


Termino Paſchæ, Anno 32 Car. II. 


In Communi Banco. 


The Caſe of Dodwell and The Univerſity of Oxford. 


Prohibition was p2ayed to the Chancelloz's Court of the vide Pottea 
A - Univerſity of Oxford in the Behalf of Dodwell, who Le- , 363. 
ing a Townſman of Oxford, was libelled againſt in the 
ſaid Court upon a Statute 02 By-Law of the Tintverſity made in 
king James's Time; That whoever, Privilegiatus five non Pri- 
vilegiatus, ſhould be taken CUalking in the Streets at Nine of 
the Clock at Night, oz after, having no reaſonable Excuſe to be 
allowed by the Pzoct oz, &c. ſhould fozfeit 40s. &c. whereof one 
Boiety was to go to the Univerſity, and the other to the Pꝛocoz, 
. that (ould take him: And that Dodwell was taken walking 
abzoad at that pour, and being demanded a Reaſon thereof, he 
refuſed to give any Account; & cauſa contemptus & ad morum re- 
ſormationem this Libel was erhibited, | 

The Pzohibition was moved fo2 the laſt Term; but in regard 
the Court obſerved it touched the Jurisdictton of the Univerſity 
on the one Hand, and concerned the Liberties and Rights of the 
Townlmen on the other Hand, they deferred the Gzanting of it 
until they ſhould hear Counſel on both Sides, which was appoint- 
d this Term. And now ſundzy antient Charters were fhewn, 
by which was granted to the Univerſity a Jurigdition tam in Lai- 
GW, quam in alios, and a By-Law made above 206 Pears ſince 
againſt Night-walking, with the Penalty of 40s. upon the Of- 
lender, and Pyecedents of Pzoceedings thereupon in the Chan- 
[els Court; and that thep were as well Guardians of the 
Peace by Peſcription, as by Charter. And an Ad of Parlia- 
ment of 13 Eliz. was ſhewn; whereby their Jurisvicttions, and 
Plulleges, and Statutes, were confirmed: And altho' the Mayo? 
8 allo a Commiſgon of the Peace, yet tis ſubopdinate, and he 
beats Fealty to the Chancelloz, | | 
45 This Libel is grounded upon a By-Law of 7 Jac. and 
4 ( lubſequent to that Statute of 13 Reginæ, it is queſtionable 
—4 warranted by it, oz no? This By-Law and Pꝛoceeding 
way be grounded no2 derive Authozity from their being Guar- 

as of the Peace by Pꝛelcription, as it ſeems they are by 9 H. 6. 
fe without alt W 02 expꝛels * a 
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13 Eliz. Matter of Law might ariſe how far the Ac might er. 


ok the Body. Juſtices of the Peace cannot ozdain a Penalty fg 
a Crime without their Jurisdiction; and the Pꝛoceeding in the 


tuch an Pour, as it ſhould be a Crime foz a Townſman to walk 


Coppozation cannot make a By-Law to bind thoſe which are jg 


Chancellozs Court, which is accozding to the Civil Law, cin. 
not be warranted by the King's Charter. Foz no Court, other 
than ſuch as pzoceed accozding to Law, can be, unleſs by py, 
ſcription oz Ac of Parliament; wherecfoze in Regard, it the n. 
verſity ſhould intitle themlelves to this Jurisdit#ton by Þyeſcrj, 
tion, it were pzoperlp triable by a Jury; and if upon the Az g 


tend. | | | 
North, Chief Juſtice, Atkyns and Scroggs, thought it was ng 
fit they ſhould determine thoſe Queſtions upon a Motion, but jr, 
clined to grant the Pꝛohibition, and pꝛopounded to the Parties to 
agree that the Libel chould be amended, wherein it was groum 
ed upon the By⸗Law made 7 Jacobi, which being ſubſequent t 
the At of 13 Eliz. the Merits of the Cauſe would (not) be bought 
befoze themſelves to determine the G2zand Points; which was 
agreed. | 

And then the Court (aid, That they would grant a Pꝛohibitin, 
and let the other plead, &c. Foz North (aid, That they did oſten 
deny a Pꝛohibition, tho' it were a Mrit ex debito Juſtitiz, where 
they ſaw no Colour fo? it: But if any material Queſtions vere 
like to ariſe, it was proper to grant it, and not to determine 
them upon Motion, but upon Pleading to the P2ohibition, an 
therein it differed from a Habeas Corpus, which was to be fnſant- 
ly granted, becauſe the Party is in Pziſon ; but there is no ſit) 
Speed requiſite in a Pꝛohibition. | & 
But Wyndham was againſt the Pꝛohibition in the Caſe at 
Bar; fo2 he took it that the By-Law (7 Jac.) was but in Con- 
firmation of that made befoze, and as a Renewing of it, whit) 
he took to be confirmed by the At of 13 Eliz. 


x Nota, Scroggs ſaid, That Nine of the Clock could not be hal 


at, no moze than Thyee in the Afternoon ; tho ko: Scholars" 
might be reaſonable to reſtrain them; but no Reaſon that Town 
men ſhould be ſubjected to ſuch Rules as were pꝛoper kor Sch 
_ And upon this he much grounded his Opinion bor the P 
| on. g g 0 | 
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Wallwin verſus Auberry. 


In an Action of Treſpaſs the Defendant pleaded, That the . 4. 25. 
| Plaintiff was Impꝛopꝛiatoꝛ of ſuch a Reozy, and that he was 3 Mod. 234. 
ſued in the Eccleſiaſtical Court, and by Sentence there the Pꝛo⸗ : 

fits were (equeſtred fo2 the Repair of the Chancel, To which the = Vent. 5. 
Plaintiff demurred, ſuppoſing that by 31 H. 8. the Profits of 4.7 
Rectozies.Jmpzopeiate were made Lap Fee, and ſo not ſubjef to 25; : 
be lequeſtred by the Court Chziſtian; and therefoze it was ſuppo- 2 Mod. 77- 
fed that the Lay Impꝛopziatoz could not ſue fo2 Tithes in the 

Spiritual Court.  Fo2 which Cauſe 32 H. 8. was made, to em- 

palver Laymen to recover them; and 35 H. 8. gives the oꝛdinary 

Remedy ko; Pꝛocurations and Spnodals, which was conceived 
had been loſt by Baking the Rectoztes Lay Fee. 2 Cro. 518. in 

Parry and Banks s Caſe it is reſolved, That when the Refo2y is 
in the Hands of a Lay Jmp2opziato?, the Oꝛdinary cannot diſſolve 
N noꝛ in ſuch Cale cannot augment the Uicarage. 

2 NON, 339. | 

The Fomdm of Pleading was alſo objefed unto: As, 

firſt, 'Tis not poſitively alledged, that the Chancel was out 2 ſod. 2 59. 
of Repair but that he was libelled againſt, which Libel did men⸗ 
tion it only to be out of Repair. | 

Secondly, The TUhole is ſequeſfred, whereas it ought to have . Nod. 261. 
been but in Pꝛopoztion to the Charge of Repairing, and ſhould be 
Certainly expzeſſed what it required. 

Thirdly, The Sequeſtration is, to remain by the Sentence 
until the Judge ſhould take further ODꝛder. CUhereas it ought to 
habe been, but until the Repairs had been done. £4 
Theſe Exceptions the Court held fatal, and therefoze gave no 
Dbinion as to the Matter in Law, but did incline that there could 
be 10 Sequeſtration ; fo? being made Lay Fee, the Impzopziation 
was out of their Jurisdition, and it was now only againſt the 
P{tlon as againſt a Lapman, fo2 not Repairing the Church. And 
they (aid in Caſe of Dilapidations the Uhole ought not to be ſe⸗ 
1 but to leave a P2opoztion to the Parſon fo2 his Livell⸗ 


| Barker verſus Keate. 
[* an Cjectment upon a Special Uerdict the ſole Point wag, 1 Mos. 262, 
ng abetbet a Leaſe fog a Pear, upon no other Conſideration than 214. 4, 
un 198 n Pepper Conn, if it be demanded, ſhall work as a Bat · 

daun in Sale, and ſo to make the Leſſee capable of a Releaſe? - 
wad. it was reſolved that it ſhould, and that the Reſervation 
A, lufficient Conſideration to raiſe an Uſe, as by Bargain 
+ Vide 10 Co. in the * of Sutton's Hoſpital. : 
2 ozek. 


lain 


293 


i Vent. 317. heat) in the King's Bench about two Pears ſince, between Derby 


K 


Ton. 45, 
4s: 


it was moved in Arreſt of Judgment, That there is no Þzoni 
- Taid, and no Reaſon to pzeſume a ÞP2omiſe, when 'tis the 


Were a Piomiſe; pet it being collateral, it did not make a Debt, 


I an Akon of Treſpaſs, upon Not guilty, at the Ale in 


Mod. 39. 
m. 488. the Defendant pleaded Spectally the Statute 22 & 23 Car. 2. ca.) 
againſt recovering moze Coſts than Damages (where the De 
mages are under 40 s) fn Treſpaſs, unleſs certified by the Ju 
that the Title was chiefly 
being, Jf any moze Coſts in ſich Action ſhall be awarded, h 


Judgment ſhall be void, 


ficient; becauſe the Uerdi was fo2 40s. Coſts, and not 
ctealev by an Awatd of the Court. 


ft avoidable by Plea, notwithſtanving that the 
tute are, Shall be bold. 


Rozer verſus Rozer. 


A? Indebitatus Aſſumpſit pro parcell' Corii ad ſpecialem ij. 
ſtantiam &c requiſitionem of the Defendant, ſold and dei, 
vered to J. S. Et ſic inde Indebitat exiſtens the Defendant hum 


ſed to pay. | 
on Aſſumpſit pleaded, and a Uerdfct fo; 


Apon the Plaintit 


Oꝛound of the Aﬀton, tho after a Uetdi#. And admitting thy 


but ſhould have been bought as an Action upon the Cale. Mo, 50, 
and Dyer 230. And hereupon Judgment was taped. Cho (as 9 


and Kent, they held ſuch a Caſe well enough after a Uerdiz, 
Qazre, | 


— 


4% — — 


Termino Sanctæ Trinitatis, Anno 33 Car. II 
In Communi Banco. 


Page verſus Kirke. 


Suffolk, a Ulerdi# was found foz the Plaintiff, and 104 Di. 
mages, and 40 s. Coffs, and Judgment entred accoding!, 
And an Action of Debt was bzought upon the Judgment, and 


3 & 8 I 1'f 7 x x 


in Queſtion, the CUlozds of the Statut 


and the Plea was held ſnl 


To which the Plaintiff demurred, Cali 


it was hard to mil 
Clozvs of the St 


2. If the ment were erroneous, yet 


\ 
c 
* 
1 | . 
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Termino Sancti Michaelis, Anno 33 Car. II. 
In Communi Banco. ; 
Onſlow'ꝰ Cafe. 
7 TE bought an Atton againft a Bailiff (being the chief 3 12.29.30. 


z 
Yagiſtrate) of a Coxpozation, foz that aithough he were p015ce 4, 
choſen one of the Burgeſſes to ſerve in Parliament foz 2 Sid. 168. 
the Corpozation by the greater Number, Sc. yet the Bailiff to {1007225 
diſappoint him of Sitting, and to bzing Trouble, 8c. upon him, 49. g 
din return another Perſon in the Jndentures, together with him, * ber. 30. 
to his Damage, 8c. Upon Not gutlty pleaded, and a Uervict *7* 
ich the Plaintiff, it was moved in Arreſt of Judgment that the 
Action would not lie. And of that Opinion were the whole Court, 
vu. North Chief Juſtice, Wyndham, Charlton and Levinz, foz 
they ſaid they had no Jurisdixton of this Batter, the pꝛincipal 
Part thereof being a Retozn in Parliament. No Aion befoze the 
e H. 6. &c. did lie againſt a Sheriff oz chtef Dfficer of a 
potion ko a faile Return, and the Courts at Weſtminſter 
not enlarge their Jurſgdiction in theſe Matters further than 
thole Acts gave them. That there were no P2ccedents of any 
Ations at the Common Law ſave Nevil's Caſe in the late Times, 
and Sir Samuel Bernadiſton's Caſe, both which miſcarried. Jn 
the Long Parliament there were a great many double Returng, 
ut no Actions had been bzought, which is a great Argument that 
u luch Action lies, as Littleton argues upon the Statute of Mer- 
(on N Dilparaging an peir. By the Stat. 7 & 8 V. 3. c 7. Caſe 
lis apzinſt an Officer for a falſe or double Return, and the 
Reer d to recover double Damages, and full Coſts, which AR to 
cnn for ſeven Tears; and by Stat. 12 & 13 V. 3. to continue 
lor eleven Years. 


2 Sid. 168, 


Terming Paſche, Anno 35 Car, II 
In Communi Banco. 
| The Lord Cornwallis C4ſe 


3 King Charles the Firſt; and then about Anno 1635. ſuttenm 
Raym. 268. into the Hands ot the Lom at the Banoz bis Coppbold Lang 
do the Ale ok ſome of his Childzen, who were admitted. 5 
1659. the Panoꝛ was altened to the Low Cornwallis, then cany 
the [Art of Attainder, 12 Car. 2. whereby Tychburn with other 
Regicides were attainted, and thereby it was enacted, Thit 
all their Banozs, Meſſuages, Lands, Tenements, Rents, d. 
verſions, Remainders, ' PoſſeMons, |: Nights, Conditions ' 
tereſts, Dffices, Annuities, and all other Hereditaments,/ Lea 
fo2-Pears, Chattels Real, and other Things: of that Nature 
whatſoever they be, ſhall land foxfeited ta the King, Kc. p. 
vided that no Conveyance, Aſſurance, Gzant, Bargain, Sale, 
Charge, Leaſe, Aſſignment ok Leaſe, Gzants and Surtenderz 
by Copy of Court-Roll, &c. made to any Perſon, 02 Perſons, 
other than the Mike 02 Mives, Child o2 Childzen, Þeir a her 
of ſuch Perſon oꝛ Perſons,” &. : After which Attainder, & the 
Hon of — Manoz cauſed the Lands to be ſeiſed, and byought an 
RRR 52 19 2367 39 13930093} Ofs 3b £1 11.818 
The firſt Point was, TUhether in Cale ot ;Treafon 01 Fro 
the Lo2d: can ſeiſe befoze Conviction oꝛ Attainder? And the Cat 
ſeemed to be of Opinion, That no-Setſure could be till fAttaindit, 
without Special Cuſtom; but they agreed the Pꝛeſentment ol tf 
2 Dany. 192. Homage was not neceſſary to pzecede a Seilure, oz to entitle th 
Low to take the Advantage of a Foxfeiture; but in Caſe of a . 
pital Crime it would be unreaſonable and inconvenient fo 
the ſame to be tried oz controverted in a Civil Acton bef0ze tf 
Conviction appeared upon Recow. 11 
Secondly, CUhether this were ſuch a Foxfeiture as the 
was bound to take Notice thereof ? Foz if no Notfce, then 
Acceptance of the Surrender, &c. would not pꝛeclude him th 
taking Advantage of the Fozkeiture. And the Court ** 1 
+ the Lom Gould not be pzeſumed to take Notice in this Cale, , 
| 4 h 
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je ball in the Caſe of Failure ol Sutt ol Court, Non payment 
of Rent, &c. Vide 2 Cro. Matthews and Whetton' 233. 
Thirdiy, Ubether the Manoz being conveped away befoze the 
[5 tainder ſhall purge the Fozkeiture? 
Juſtice Levinz ſald. That although no Advantage of this Foz- 
riture can be taken till Attainder, yet after Attainder it has Re- 
ation, and the Committing of Treaſon is the Fozfefture : There 
is u Difference between an Heir taking Advantage of a Fozkei⸗ 
ture in the Time of the Anceſtoz; and an Alienee in the Time of. 
the fomer Low. Vide Owen 63. | 
But then Juſtice Charleton declared his Opinion, That the Co- 1 vent. 299. 
pyhold was given to the King, by the Statute of 12 Car. fo2 the 
Genetality of the Cows, (Other Things of that Nature what- 
(ſorver,) and that enfozced by the Pzoviſo, where meſne Convey- 


- 


ances, Surrenders by Copp, were mentioned. 
But the other Juſtices (ſeemed to be of another Opinton, fo2 
that Coppholds were never included in a Statute where any Dꝛe⸗ 
judice would thereby accrue to the Lozd, unleſs erpzeſly named; ; co. ,s 
and fo2 the Pꝛoviſo, it might be ſatisfied by the Copyholds, which Heydon's 
the Craitoꝛs might hold of the King's Panoꝛs, '02 where they had Ce. 
a Yano? held of the King, and had made voluntary Gzants of 
Copyholds, and Surrenders made ſubſequent : And lo *twas lad 
to be the Opinion ok my Lozd Hale, 16 Car. 2. when he was 
Chief Baron of the Exchequer. . But however they were owered 
to attend the King's Attomep Senetal, to know whether he de⸗ 
red to be heard to that Point. Et adjornatut, ' 1 


Anonymus. 2 

WS a. Trial at Bar upon a Quare Impedit; the Caſe- was, 

Parceners had made Partition to pꝛeſent by Turn; and an 
Aurpation is in the Turn of one of them, whether this put all 
the teſt out of Poſſeſſion, oz the Siſter which had the next Turn 
hou preſent when the Church became void. The Court inclined Kellen. . 
0 an Dpinton that it ould put all out of Poſſeſſion, and would 
ot permit a Special Uerdict upon the Motion of Serfeant May- 


nard, but a Caſe was made of it fo2 the Conſideration of the 
Wges, Vide Kelleway, & F. N. B. 37. 
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Anonymus. 


N an Ejectment : Upon a Special Uerdict, an Alurpation sceWatſon's 


bad been made to a Church, and a Quare Impedit bzought C0187 men's | 
remove the Ancumbent, and pending the Quare Impedit, the _ —4 44 | | 
- petual Advowſon was ſold by the Plaintiff, and it was found Cc. 42, 46, 


intentione, that J. S. Clerk ſhould be pꝛelented _— m_ ae | 
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Mich. Anno 2 Jac. II. in C. B. Vol. It, 


— 


plain Simony. 


1 Vent. 199. 


whom he made his Erecuto2 upon a ſimple Contract. And the 


per Incumbent removed, and.accowdingly after ſuch Remov |; 
was peelented, admitted, inſtituted and inducted. And after te 
| gument the Court gave Judgment ko the Plaintiff, whote Tn 


\ 


ſuppoſing the Pꝛeſentation, 8c. vold by the Statute again * 
mony, had pꝛocured a Pꝛeſentation from the King, and Admin 
Juſtitution and Juduction thereupon, and the Court held it to he 
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Teimino Sancti Michaelis, Anno 2. Jac, I| 


In Communi Banco. 


Bathurſt' Caſe. | 


X N Action was bzought againſt him, as Executq of i 
Excecutoꝛ of an Executoz, againſt whom the Þlaintif 

had recovered a Judgment in Debt, and it was ſuggef- 

ed that he had waſted the Eſtate of the fir Teſtatoz, and f h 
the Statute 30 Car: 2. his Executoz was liable in ſuch Manne 
as his Teſtatoz would have been, if he had been living. jor 
Plene Adminiſtravit pleaded; the Batter was found ſpectally, and 
that the Executo2 which waſted. was indebted to the Defendant, 


Queſtion was, whether the Defendant might retafn koꝛ his Delt 
againſt the Debt grounded upon the Devaſtavit? And the Cart 
held that he might, koz it (hall not be adjudged a Debt ſuperio! 
to a ſimple Contract. with | | 


— * 22 * * 
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rermino Paſchæ, Anno 22 Car. II. 


Tz. 


In Communi Banco, * 


Grove and Dr. Elliot, Chancellor of Sarum: IT 


Potion had been made fo2 a P2ohibition, upon a Sugge⸗ 
A ſtion that per legem terræ no Man ought to be Judge in 


I to anſwer Articles pzoſecuted againſt him Ex mero Officio, &c. 


contrary to the Laws, keep Conventicles, and did allow and 
mit one South und others, pꝛetended Ministers, and not allow- 
d by the Church, to expound and pzeach to himſelf and many o- 
hets, Kc. and this was ex promotione A. B. Notarii Publici, &c. 
It was not alledged in this Libel oz Articles, That there was 
ny Preſentment ok this Matter, but the Regiſter of the Court 
doe that there was a Pꝛelentment made by the Curate of the 
Patiſh; where, &c. and that a certain Copp which he delivered 
t into Court was a true Copy-thereof, 

Ellis, Serjeant, koz the Plaintiff, — mor! | 
fiſt, Conventicles are pzoperly puniſhable at the Common 
iv, and not by the Eccleſiaſtical Law; they are inquirable upon 
vr) Commiſſion -of- 
It dd against Conventicles was in Force at this Time. 
Secondly, No Man ought to be pꝛoceeded againſt in the Spi- 
un Court without a due Pzeſentment. 25 H. 8. c. 14. declares, 
hat tis not reaſonable that any Dxdtnary by any Sulpicion con- 
10d of his own Fancy, without due Accuſation oz Pꝛeſent⸗ 
ant; ſhould put any Subject of this Realm into the Fnfamy oꝛ 
1 of pereſy. And the Reaſon of this extends to other 


"05 my Lo Coke, 12 Rep. 26. obſerves, it was herein decla- 


uud be a Preſentment and Accuſation by ſome pzoper Perſon, 
4 otherwiſe an innocent Perſon in Caſe of falſe Accuſation 
3 know where to have Remedy. 

ec. Here is a Pꝛeſentment by the Cutate, and by the 113 


be Canons made 3 Jacobi, a Curate in the Abſence of the 
edo may preſent, LO a We 


8 Anl. 


his own Cauſe, 8c. no2 ought any Man to be compel⸗ 


Gd that contrary hereto the Defendant had articled againſt the 
Þlaintiff, That he did out of his own pzivate Will and Spirit, 


Oyer and Terminer, 4 Inſt; 162. and the 


VINES as well as pereſy. Indeed this Statute is repealed, 


238, to 241, 
297,330, &c. 


wel of the Common Law; and tis great Reaſon that there 
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ways allowed, having been confiemed by the King. 


ceed upon any ſuch Thing without Dath. 


Layman ought to anſwer upon Dath except in Caſes Yatrimoid 


— ras 


Anſw. Firf, Theſe Canons were never confirmed by N v 


Parliament, and without that there cannot be any Canons ny, 
to alter the Law, «2 Co. 72, 73. at leaſt they can bind none jy 
the Clergy. Vide Mo. 755. and one Reaſon thereof is, becaut 


the Laity have no Repzeſentatives in the Convocation, 


Secondly, This Canon ſays only, That a Curate may py! 
in the Abſence of the Rectoz; it doth not appear here that ti 
Ref#02 was abſent. 

"Thirdly, All ſuch Pꝛelentments ought to be upon ©ath, mn 
this is not p2oved ſo to be: The Courts in this Hall cannot y. 


Fourthly, It is not alledged in the Libel o2 Articles, that the: 
was any Pꝛeſentment at all, only the Regiſter comes in and lat 
He finds ſuch a Pꝛeſentment among the Acts of the Court; i 
that Jſſue cannot be taken whether any oz no? So it mutt bets 
ken, his Pꝛoceeding was ex-officio mero without Pꝛeſentmm 
and tis as great a Miſchiek as was by Reaſon'of' common 3 
fozmers befoze 18 Eliz. c. 3. appointed their Names to beendyſq 
upon all Pꝛoceſs ſued out by them. 9 36 

_- Fifthly, Jn this Caſe they will examine upon Oath: Nov nd 


and Teſtamentary, x2 Co. 26, 27. 3 Cro. 262. 
Baldwyn contra. DD 
Firff, That Conventicles are puniſhable at the Common liv, 0 
were by the late Statute, does not diſpꝛobe, oz take away the 
risdiction of the Spiritual Court, fox. the Pꝛoceedings ate diver 
reſpectu. TUe'poceed againſt Conventicles, as being agu the 
Peace, and as being againft the Laws of the Church, aus to 
vent the Bzoaching of heterodox Opinions, as in one Cautt be 
2 civiliter by Ation, & criminalicer by/Jiifozmation in the 
Batter. . 0 6] 20010 nüt ON. en 
Secondly, The Pꝛoceeding in this Cate is accomng tot 
conſtant Courſe of Pꝛoteeding in their Court; ' foz when e P! 
ſentment is made, they komm Articles thereupon, tibi articolms 
& objicimus, & c. but they never recite oz mention the Pein 
ment in the Articles, and therefoze it does not, no need it ihn 
in them in this Caſe. - So that it cannat tram hence u 0 
cluded to be a Pꝛoſecution ex officio mero. - Mopeobet 25H 
when it was in Foxce, concerned Hereſy nix. 
As to the Pꝛeſentment made in this Caſe by the Cutatt, 
x. Thoſe Canons are not to be queſtioned, they habe been 


- 
: TE 


2. The Rectoz's Abſence ſhalt be intendeg. 

3. The Church-wardens' themſelves, whoſe antfent and 7. 
ſtionable Office it is to make Pꝛeſentments, don't take a part 1 
Dath upon all the Pꝛelentments they make, but they de 
ind 4 | | 


| 
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irtue of their general Dath of Church-wardens, and Mintſters 
do the ſame (as the Bifhop of Sarum pzeſent in Court had aſſert- 
ed juſt beko ze in verbo Sacerdotis) 02 rather by Uirtue of their ge- 
neral Oath of Canonical Obedience. 45 5 

4. They are not bound to lpecify the Peeſentment in their Ar⸗ 
titles; and this is not ſo liable to the Objection of Bilchief and 
Anrealonableneſs, as the Inkozmattons datlp brought in the 
King's Bench in the Name of the Clerk of the Crown; which 
Jnfozmations are app2oved and pꝛeſerved by the very Statute of 
13 Eliz. c. 5. And if there be no due Pycſentment, tis an Erroz 
which conſiſts in not p2oceeding accowding to their Rules, i. e. 
the Canon Law, and the pzoper Remedy fo2 that is by Appeal; 
and our Courts will not take Motice whether they obſerve their 
Laws. Pohibitions are only to be granted when the Common 
law is invaded and interfered with. 

Thitdly, as to the Examining of the Party upon Dath, here is 
n9:Cauſe to mention it; and indeed it is not their Courſe ; fo2 
they only agk him ore tenus, whether he will confeſs 02 deny the 
ticles z if he deny them, then there is litis conteſtatio, and thep 
Noceed to examine Mitneſſes to p2ove it; and if it be not p2oved, 
0 the Inkozmer is condemned in Coſts, ORE 
, Juſtice Wylde. J am of Opinion that there ſhould go no Pꝛo⸗ 

hibltion. Me muſt judge only upon the Suggeſtion: Here tis 
luggeſted that the Defendant p2oceeded againſt the Plaintiff ex 
ofticio, but that map be underſtood two Taps, either that he 
Noceeded officioſe on his own Head, oz that he pꝛoceeded out of 
Duty accoding to his Duty, and nothing appears to the contra- 
tr of this laſt, and then he did as he ought. Ik the Plaintiff had 
uggeſted that by the Law of the Land there ought to be a Pꝛe⸗ 
lentment by Cuch-Perſons in ſuch Banner, 8c. he might have 
Wught that into Queſtton. 1 
- Archer of the ſame Opinion. Ie muſt give Faith and Credit 
l0 their Proceedings, and pzeſume that they are accowing to 
Heir Law, 4 Co. 29. The King with the Convocation map make 
Oderg and Conſtitutions ko; the Government of the Church. 

Iyreell of the ſame Opinion. But if the Suggeſtion were that 
00 Preſentment by a Curate were ſufficient, no; unſeſs it were 
on Dath;” Sc. J ſhould have been of Opinion foz a P2ohibition. 
(old that the King and Convocatton, without the Parliament, 
at make any Canons which ſhall bind the Laity, though they 
Mi the Clergy, Vide 35 H. 8. c. 19. . 
niubhan of the ſame Opinion. Ik the Articles were exhibited 
the ex officio, i. e. Out of the Mind of the Chancelloz himſelf, 
— were not warrantable. But there is no Colour fo2 this Sug⸗ 

ſon, fo? they appear to be the Inkoꝛmation of a Publick Mota: 
ds to the Preſentment which Ero requiſite by the — 

| 2 gamble 


wh Paſch. Anno 22 Car. II. in C. B. Vol. Il 


- amble of 25 H. 8. c. 14. declatato of the Common Law 02 tot 
it is a ſufficient Anſwer to ſay, That the A# is repealed, a! 
therein the Pzeamble : And fo2 ought any Yan knows, the py, 


amble was the Cauſe of the Repeal; this has been the only (y, 
cious Objection, As to the Canons 3 Jacobi, certainly they at 


of Fozce, tho never confirmed by At of Parliament. Inderd iſ! 


Canons of England ſtand confirmed by Act of Parliament: 
they are the Laws which bind and govern in Eccleſiaſtical g. 
fairs. The Convocation with the Licence and Aſſent of the King 
under the Seat Seal may make Canons fo2 Regulation of th 
Church, and that as well concerning Laicks as Eccleſiafticks 
and (o is Linwood. Indeed they cannot alter oz infringe th 
Common Law, Statute Law, oz King's Pꝛerogative; but thy 
may make Alterations, (viz. in Eccleſiaſtical Matters) o; elſe thy 
could make no new Canons: All that is required of them in ms 
king ok new Canons is, that they confine themſelves to Church 
Matters. As no humane Law can be made which is contrary t 
the Divine Law, and it is binding only in thoſe Things whit 


are permiſſa by the Divine Law ; ſo no Canon Law can be mat 
which is repugnant to the Law of the Land. Che ſubject Yatte 


is in the Caſe. The Permiſſa, the Things of Eccleſiaſtical Ax 
ture, which are left indifferent by the Law of the Land; in thi 
Caſe we muſt pzeſume there was a Pyeſentment accoding to thei 


Law; if not, the Remedy is by Appeal. We ought not to aſum 


the Jurisdiction of Judging upon their Law, but gtbe Way to 
their Courſe of Pꝛoceedings. 7+ 
Serjeant Ellis. J only intended that Canons cannot be mide 
to alter the Law without Parliament. 
Curia. ie all agree as to the firſt Exception, That the n. 
ritual Court may p2oceed againſt Conventicles, as a Spirittal 
Dffence, tho' not as a Civil. | 
as to the Second, That they have Conuſance of all Fill 
TWozxhhippers. a , | 
5 the Third, That there is no Colour 02 Dccaſion t. 


Note, The. Courſe of the Spiritual Court is not to mak 

Significavit until fozty Days after the Excommunicati 
General Citation is a Cauſe of Pꝛohibition, ko; it ougit f 
be expꝛeſled fo2 what Cauſe ; But this is cured by Wy 
ance oz Appeal. . 


Termid 
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rie, Ano 1 Willem & Mule 
In Communi Banco. 


6 | Anonymus. 


T Pon a Suggeſtion of Devaſtavit of a Fete Executrix, it Sk. 114, 
was, That the Baron and Feme, devaſtaver' & con- 115. 
verter ad uſum ipſorum: And upon the Jſſue it was 
| found accozdingly. h . | 
Jt was moved in Arreſt of Judgment, That they could not 
convert to their own Uſe: And co in Trover and Converſion, 
Quod converter* ad uſum ipſorum fg not good. 1 Roll. Abr. 6. 
Vent. 24. 1 Sid. 172. | 
Sd non allocatur: F02 here the material Part of the Jſſte was 
the Waſting, which the Baron and Feme might do fointly, and 2 Lev. 145. 


the Converſion is nothing to the Purpoſe, Vide 2 Saund. Jie 2 Sung 303, 
upon a Devaſtavit. : | | 306. 


erchant v. 
Driver. 


Anonymus. 


N an Aſſumpſit, in Conſideration that he paid him ſo much 2 Cro. 667. 
Ys be pꝛomiled to pay a like Sum into the Court, and pole 128. 

0 | | 1 Roll. 25, 
Object, That there is no Benefit, as if it were in Conſidera- 27, 35, it 
ton that be depolited ſa much Com, he p2omiſed to deliver it 

3 Tro. | | 
Gr. This is not like; fo2 here he has Benefit 62 the Ale of 
the Yonep, but in the other Caſe, he is to deliver the Cozn ia 


Spe 
* was moved, That whereas the Defendaut was a Conffable, 
no Me a Qerdict foz him being in the Execution of his Office, and 
Live vorandum appeared, as was uſual upon the Poſtca, to 
tus ban Double Coſts, accowing to the Statute of 7 Jac. that it 
de now ſupplied. | 

* per Curiam, e cannot do it; becauſe the Statute ſays, QuAntes 36. 
000 Judge befoze whom the Cauſe was tried ſhould allow double ***=* 48. 
Mae? and the Court cannot do it, unleſs the Judge of Alle had 

ed the Poſtea to be marked. 
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Anonymus. 


T5 was pleaded in Abatement, That the Declaration vari 

from the Dziginal in the Name of the Defendant and his gy, 

| dition, *Twas ſaid that in ſuch Caſe the Curſitoz oz Clerk th 

Poſt. 49, 50, made out the TUrit may be ozdered to attend; and it his Jngeue, 

152. tions were Right, to amend the Crit by the Jnſtrudlons. Feen 
new Original, &c. Poſt. 130. 


Anonymus. 


2 Salk. 453. 7Here-a Ban was outlawed after the Plaintiff had Dit in 
Alon, a Reverſal was ozdered at the Charge of hin 
that pꝛolecuted the Dutlawyy, it appearing to be an Abuſe, 


Anonymus. 


Poſt, 61, 62. # VDvenant, that he ſhall have and enjoy; and a Beach was af 
I figned, that ſich an one bought Treſpaſs and recovered: 
And after Uerdict it was moved in Arreſt of Judgment, that it 
does not appear, that he which recovered in Treſpaſs had a Titl, 

- Serjeant Levinz. Here is an expzeſs Covenant, that he ſhould 
quietly hold the Poſſeſſion, and he is diſturbed in his Poſſellon, 
tho* upon no Title. And lo is Dyer 328. a. Vaughan 120, Vide 


Hob. 35. Et adjornatur. Poſt. 62. 
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Tennino Sanctæ Tiles, Anno 1 Will & Mt 


In Communi Banco. 


Anonymus. 


otion was made to change a Venue, where an Attopney : 2 1 668, 


00 
A was Plaintiff. i} 1 RY 
Object. De has Pubilege to lap it in Middleſex, be⸗ 242. 
cauſe of his Attendance. n 2 1 l, 
Anſw, But here he has laid it within tenen 044 98 


Catia. Then let the Venue be changed; koꝛ then he is to be 2 Salk. 668. 
_—_— as d Perſon at large. 
A vain was made koꝛ a Pꝛobibition to u Suit fo? Ticks. 

Lamb, upon a Suggeſtion of a Modus to pay 2 d. falling 

in the Plaintiff 8 Farm in the Pariſh, | 

Objeck. A P2ohibition was granted befo2e to op big £1 
upon a Suggeſtlon, which was tried and found fo? the Plan, 
and a Conſultation granted, 

Aſiv. That Suggeſtion was fox 2 d. to be paid fo? ebery Lamb 
— fell in the Pariſh, and this only to a particular Farm, and 

lo not within the Statute of 30 Ed. 3. that a ſecond Prohibition 
ſhall not be granted after a Conſultation awarded in the lame 

it, Vide 1 Cro. 15 1. Stroud and Hoskins, 1 Roll. Rep. "na 
Note here, Ie this Batter han been found by the Qerdia, no 
Confultation had been granted. Hob. 192. 


1 here the Court inclined againſt a j22ohibition by Reafon 
or the ſaid Statute of 50 Ed. 3. 


Ball verfur Cock. 
N nini 


\ Fine was acknowlengey befoze Herbert, Chief Jultice, by a ; Mod. 140. 
tie 4 Pan rand bis Wife, 7 Decewb, 1689. and by Reaſon A 
th Ne Ring James had deſerted the ingdom aud taken away ** 
the Gears Seal, there followed a Stop of Pꝛacerdings at Lam; and 
ie Woman dien the 2oth of February following; and upon the 
0 ad the King's Sllver was paid, as upon u Weſt of 
But a. © in Ring James a Time, tho no 'TUrit was then ſev out. 
aft dart of Covenant: was taten out, returnable 
1 in $16) 37 og] O@ 30" &ry 
51. bit 10-356} 0 0 813 31308 ee . 


Anonymus. 
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in Michael mas-Cerm laſt, which was ſealed with the Seq g. 
ing William and Queen Mary; and the Fine was engroſſed and 
made as a Fine in Michaelmas- Term. | 
And this pzeſent Term it was moved, That the Fine might be 
vacated, and the Book of 1 H. 7. fo. 9. was cited, where the Cog, 
nizance of the Fine was in the Time of R. 3. and afterwards 
CUrit of Covenant was ſued in the Time of Henry the Seventh, 
which being ſhewn to the Court they ſtopped the Fine, tho tie 
ſaid in that Caſe, that tis the common Courſe to take the ge, 
knowledgment of Fines, and then to ſue out a Crit of Coye, 
| nant: But they ſaid they would not permit a Precedent, That 
an Acknowledgment of a Fine ſhould be in the Pꝛedeceſloz King, 
and the Writ of Covenant in the Time of his Succeſſo;, 
But the Court (aftet the Cauſe Had been twice moved, and ful! 
- Conſideration of it) gave their Opinions ſeriatim, that the Fine 
ould ſtand. Foz the Entring of the King's Silver after the Par: 
tys Death could not be now examined, in regard the Fine was 
engroſſed and compleated as a Fine of Michaelmas-Term. nd 
ſo was Farmer's Caſe, Hob. 3 30. and Carill's Caſe, Dyer 220. þ, 
The Court would mot ſtop a Fine taken of a Feme Covett when 


7 


ä ſhe was dead. 1 Roll. Rep. 114. | 
bel 3%, Note, Several Pyecedents were ſbewn where Fines were 
Herbert Par- Aſide f02 undue Pꝛattice in the Paſſing of them, (viz.) in Caſe of 


ror's Cale, perſonating Fines taken by Commiſſioners, of Jufants, ar. 
— oy . : 
ſon's Caſe. Anonymus. 


Raym. 488. IN an Action of Treſpaſs, Quare clauſum fregit, aid putting 
b jones 232 1 Stakes upon his Szound, it was held that this was wil be 
2: & 22Car, late Statute, which enacts, That the Plaintiff ſhall recover n0 
2. £9. Mmoze Coſts than Damages; but if any Thing had been takn 
ea 36, 45. — (of how little AGalue ſoever) it had not been within the Sta 
nee 6 0 ns 030731. 33! oh 


Anonymus. 


Pꝛohibition was granted to a Suit ko; Tithes, upon a SW 

I geſtion that'the'Tithes were let out; and it was moved fi 
e Fl A Confultation, That he vid not alledge Notice given to the Pal 

fon: And the Biſhop of Carliſle's'Caſe, Hob. 107. was cited, we 
a Cuſtom was laid to ſet out Cithe⸗ lool, abſque aliquibus v 

& tactu, of the nine Parts by the Parſon; ce. * 

But the Court were all o Opinion, the Cale having ab 

twice moved, That no Notice need be given to the Parlon- - ; 

it is ſaid ta be adjudged. in Noy 19. tho the Eccleſiaſtical * — 

otherwiſe. So is the Caſe of Chaſe and Ware, Roll. Cit. — 

643. Style 342. where tis held, That if an Ation be bzought as th 


3 
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* Parſon, fo2 not taking away his Tithe after ſet out, Natice 
nul be given bekoze ſuch Action. Foz the Biſhop of Carliſle g 
raſe in Hobart does not make againſ> this; fo2 there a Cuſtom 
10s [aid to excuſe the Parſon from ſeeing the Tithe which is to 
- (et out, which Cuſtom is not to be omitted. Vide Roll. A- 
dg. Tit. Diſmes 647. And the 2 of E. 6. cap. 13. enacts, That 
t hall be lawful fo2 every Perſon, to whom Tithe ought to be 


» Mo” £© 7 on» 


Maſſingburn verſus Durrant. 


of his Com : The Plaintiff declared of ſeveral Treſpaſſes, 
ame whereof were in the Time of King Charles the Second, 


TD m— ww TS nw 


nent was by Default. And after a Writ of Enquiry of Dama⸗ 
res returned, Erro2 was bought in the King's Bench, and al⸗ 
ened that there was no D2iginal, and upon that a TUrit was a- 
arded to the Cuſtos Brevium, who certified an Oziginal between 
he Parties, taken out in the Time of the late King James, which 
oncluded contra pacem noſtram. And this could not be taken to 


; 
G 
) 
| 


ded, contra pacem noſtram, necnon contra pacem Caroli Se- 
undi nuper Regis; and fo2 that a Rule wag in the King's Bench 
 teberſe the Judgment, niſi. 

It was thereupon moved in this Court, That the D2iginal 


— of the TUrit contra pacem noſtram, & contra pacem 
per Regis. 2 wh}, | 

And it wag admitted on the other Side, that the Jnſtrufions 
Me lo given to the Curſitoꝛ. | 


Am of the TUrit, and in that an Oziginal was not amendable. 


| 
: the Addition of the Party, Knight inſtead of Gentleman ; 
0 11 2 held, That the TUrit could not be amended in 
by this it was anſwered, That this was in Matter of Fact; 
1 Writ of Treſpalg does not diſtinguiſh Treſpaſſes in one 
ls Reign oz another; that is only diſtinguiched by the Con 
— contra pacem noſtram & nuper Regis, and fo? that the In- 
Ms were particularly given * that is the * 

giving 


ud, to view his Tithe ſet koꝛth and levered from the nine Parts. 


Nan Aﬀion of Treſpaſs foꝛ B2eaking of his Cloſe and Cutting 


nd others in the Time of King James the Second, and Judg- 


ind lo Parker's Caſe in Hutton 56. where Indicari was put in a 
tit upon the Statute of Þue and Cry inſtead of Indictari, and 
| td not be amended, tho that Moꝛd was right in the Inſtruc⸗ 
ne to the Curſito). And fo2 Blackamore's Caſe. in 8 Co. there 
, the pzincipal Caſe) the uſtructions were in a Matter ok Fact, 


* 


ow. 27. 


might be amended; fo2 that it was ſald, That the Inſtructions Antea 46. 
0 the Curſitoz were right, and a Fozm given him to dꝛaw the TIN 


But then it was objected, That this was Part of the legal Th 


em Dziginal in this Cauſe z becauſe then it ſhould have con- 2 Salk. 536. 


<A * 


| 
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=. - * - giving the Inſtructions, when there are Treſpaſſes to be dea 
nion in the Reigns of ſeveral Kings. 


And of that Opinton was all the Court, and o2dered the gmyy, 
Went accominge: But that the Plaintiff in the Writ of Enn 
ound have his Coſts, becauſe the Erroz was bꝛought and agghq 
dy Reaſon of this Fault in the TUrit. | 
| Note, The Curſito? was not required to attend with his zy 
| _ © - ſixuftions3; becauſe they were agreed to be as the Plaintif's 


» 


| ©... Counſel fn the Aﬀion alledged, and lo no Examination of the 
| Turſitoz requiſite. - 


Note, Jn Blackamore's Cale in 8 Co. it is (aid, That the dan 
. . Hall be amended by the Curſitoz, Quære. 


| Fowkes verſus Joyce. 
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* a Replevin the Defendant avowed the Taking, as a d. 
3 Lev. 260." I ſtreſs fo2 Rent, In Bar of the Avowyy, 
The Plaintiff replied, That the Avowant had let the Pla 
2% muerte, with an Inn, and that he was Diving his Cattle i 
1 Mod. 6, 1, London ad proficuum inde faciend', and that he asked Leave o 
74 the Avowant to put his Cattle in the Sꝛound fo2 a Night, and 
: Sid. 212 that he gave him Leave, with the Conſent of the Leſſee, virtue 
x Vent. 163, cujus he put in his Cattle prout ei bene licuit. 
| 333-0. 200. „ Upon which ft was demurred; and to maintain the Bar tothe 
flardr. 218. AvOw?y it was urged, That being put in the G20und belonging 
| to the Inn they were puvileged, and that being dziving to London 
2 — our, and put in koꝛ Paſture by the ay, they cou no 
| * J ra ned. * a | 
it 1. Mir Pet To this it was anſwered, That there was nothing appeared in 
14 ee the Pleading of a Common Inn, and ſo the Matter did not come 
. 3 in Queſtion ; neither was it ſet fo2th that the Cattle were m. 
f pantehey e ving to Market, but only to London, ad proficuum inde faciend: 
C 2 And beſides, in the Bar to the Avowp the Licence is the on! 
i - / 9:n6119 op Matter relied upon, which doth not conclude the Leſſo2 from i 
eee king the Diſtreſs. And of that Opinion was the Court. 
TATE © And the Court held, That Cattle dziving to a Market, aud n 
| into Paſture by the [May, were not pzivileged from being dire 
ed; fo2 tis by the Statute of Marlbridge, That Beaſts cant 


be diſtrained in the Highway; and not by the Common Lil. 


1 Lev. 196. 


Motl 
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nee of the 
de- 


men Reverend. Patris in Deo Brian, per Divinam providentiam 
Dom. Epiſe Winton. ex una parte, & præfat Samuelem Gott in 
vita ſua, per nomen Samuelis Gott de Gray's Inn in Com Mid d 
ne Armig ex altera parte, cujus quidem Indenturz alteram partem, 
Jon fgillo prædict' Samuelis Gott in vita ſua fignat', idem Franciſcus 
hie in Ca? pfert, cujus dat eſt eiſdem die & anno Teſtat, (it quod Profert in Cu- 
prefat Brian' tunc Dominus Epiſcopus Winton', pro & in conſi- The Conſide- 
derationg ſarſumreddicon. prioris Indenturæ, (Anglice, Leaſe) “ 
quæ fuit determinare (Anglice, to erpite) in menſe Auguſti, qui 
tune foret in Anno noſtri Domini Dei Milleſimo ſexcenteſimo ſex- 
gelimo tertio, dimiſiſſet, conceſſiſſet, & ad firmam tradidiſſet. Et 
predictus Brianus tunc Dominus Epiſcopus Winton', per Inden- Ty Pane of 
tur predictam pro ſeipſo, & ſucceſſoribus ſuis, dimiſit, conceſſit Parforages. 
& ad firmam tradidit eidem Samueli, Omnes illas Rectorias (An- 
gie, Parſonages) de Rye & Weſtfield, & quaſlibet earundem cum 
uus pertin. in Comitat. Suſſex, & omnia zdificia, ſtructuras, hor- 
a, ſtabula, pomaria, gardina, terras, tenementa, hæreditamenta, l uy 
Prata, leſuras, paſturas, terras Gleba?, boſcos, ſubboſcos, Decimas, — ths. 
(Anglice, Tenths) Decimas (Anglice, Tithes) oblacon, obvencon', 
cba, commoditat. (Anglice, Commodities) & advantagia (An- 
pie Advantages) quæcunque dictis Rectoriis de Rye & Weſtfield 
pred, vel alteri illarum ſpectam five appertinen (except. & ſemper F=ception of 
relervat prefa? Dom Epiſcopo, & ſucceſſoribus ſuis extra dimiffion? cion to che 
Pred Donis, DonaConibus, Advocationibus, Præſentationibus, No- Churches 
vie tionibus & jure patronatus (Anglice, Right of Patronage) 
riarum de Rye 8c Weſtfield prædict) & cujuſlibet illarum ; 
abend & tenend dictas Rectorias, & omnia & ſingula a? præmiſſa ll eo. 
| * © — cum 


ef 


/ 


— 
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cum ſuis pertiid, (except præexcept᷑) præfat᷑ Samueli Gott, Excey 
toribus, Adminiſtratoribus & Aſſign ſuis a confectione Indenty, 
præd', uſque plenam finem & terminum, & pro & durant le 

Fo- 21 Years. fermino Viginti & unius annorum deinceps prox. ſequen, & pg. 
Leddes. na? complend' & finiend. Reddend' & ſolvend' pinde annuaiin 
duran' dicto termino præfat᷑ Dom' Epiſcopo, & ſucceſſoribus (yjs 

apud ſuum & ſuos Scaccarium apud Wolveſey prope Wintor' x 

nua? reddit viginti librarum legalis monet' Angl ad Feſta Annyr. 

ciationis beatz Mariz Virginis & Sancti Michaelis Archangel, per 

æquas & æquales portiones, (videlicet) pro dicta Rectoria de Rye 

annual. reddit octo librarum, & pro prædict' Rectoria de Wed. 

A further Re- field annual” reddit duodecim librarum, Acetiam reddendo & ſo. 
vendo proinde annuatim duran' dicto termino prout hic poſte 
mentionat eſt przfat Domino Epiſcopo, & ſucceſſoribus ſuis ſuper 

dies & apud locum prædict' per æquas & æquales portiones annual 

reddit viginti librarum fimilis legalis Monet AngP ad ſolvend) 

dict Dominum Epiſcopum, & ſucceſſores ſuos annuatim Vicariis 

pro tempore exiſten' parochial” Eccleſiarum de Rye & Weſtſeld p. 

di&, videlicet, Vicario pro tempore exiſten' de Rye prædict au- 

nual'ꝰ ſum* duodecim librarum & decem ſolidorum, & Vicario pro 

tempore exiſtenꝰ parochial' Eccleſiæ de Weſtfield prædict annul 

ſummam ſeptem librarum & decem ſolidorum in proſecutione 

(Anglice, Purſuance) tunc Regiæ Majeſtatis directionis pro aqg- 
mentationibus in ea vice dat. (prima ſolutio inde pro dictis Vicariis 

faciend' ad Feſtum Annunciationis beatz Mariz Virginis, quod 

tunc foret in Anno Dom' noſtri Dei Milleſimo ſexcenmalins fas 

geſimo tertio) Et præfat' Samuel Gott, pro ſeipſo Executoribut 
Adminiſtratoribus & Aſſign ſuis convenit promifit & conceſſt, ad 

& cum præfat᷑ Domino Epiſcopo, & ſucceſſoribus ſuis per Inden- 

tur prædict, quod ipſe præfat Samuel Gott, Executor, Admint- 

ſtrator & Aſſignat' ſui, de tempore in tempus & ad omnia tem- 

A Covenant to pora tunc poſtea duran' dicto termino viginti & unius annorum, 


"Og ad ejus, eorum, vel alicujus eorum propr' cuſtag & onera quando, 
& toties quoties neceſſe foret, vel requirerent. bene & ſufficient met 
repararent, emendarent, manutenerent, ſupportarent, (Angli, * 
uphold) ſuſtinerent, præſepirent (Anglice, Fence) & cuſtodirent er 


tam prædict Rectorias & al' præmiſſa, (except præexcept) quam * 
Sacraria (Anglice, the Chanceis) Eccleſiarum de Rye & Weltfed p 
przdi&. & eorum alterius in per & cum omnibus, & omnimod" 


requiſit' (Anglice, needful) & neceſſar. reparationibus & emencary * 
nibus quibuſcunque, ac eadem & eorum quodlibet fic bene & (ur of 
ficieat reparat', emendat', manutent, ſupportat', ſuſtent przeplt 2 
& cuſtodit. ad finem prædict termini, vel aliam citiorem deter G 
\mination' dimiſſion' prædict, utrum prius accideret, celine 
and to yield ſurſumredderent & traderent (Anglice, pield up) præfat Dom 0 


up all repaired Epiſcopo & ſuccefſoribus ſuis, prout per eandem Indentur. pic 


the Term. dick. — alia plenius liquet & apparet Virtute cujus om. 


* 
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dentur. prædictus Samuel Gott in Rectorias & tenementa præd. 
tin. ſuperius dimiſſa (except. præexcept.) intravit & fuit The Leſt 

"de poſſeſſionat', Et ic inde poſſeſſionat. exiſten. idem Samuel * 

ea ſcilicet quintodecimo die Septemb. Anno Regni dicti nuper 
Regis viceſimo tertio apud Weſtfield præd. condidit teſtamentum & 
d voluntat. ſuam & per eandem prædictum Thomam Bard Exe- 479 made bi: 
-ntorem ejuſdem teſtamenti & ult. voluntat. ſuæ conſtituit & ordi- 
vit Poſteaque ibidem obiit de Rectoriis & al. dimiſſis præmiſſis 
rxditis cum pertin. (ic ut præfertur poſſeſſionat. Poſt cujus mor- And died poſ- 
tem ptædictus Thomas Bard in Rectorias & al. dimiſſa præmiſſa 13855 
cum pertin. intravit & fuit inde poſſeſſionat Et fic inde poſſeſ- The Executot 
fort, exiſten. prædictus Thomas Bard poſtea ſcilicet primo die And granted 
040d. Anno Regni dicti Domini nuper Regis viceſimo quinto apud Pfr. 
Weſtheld præd. conceſſit & aſſignavit Rectorias & cætera præmiſſa 
pred. cum pertin. ac totum ſtatum jus titulum intereſſe & termin. 
annorum adtunc ventur. & inexpirat. de & in eiſdem (virtute In- 
dentur. præd') præfat. Roberto Fowle Executor. & Aſſign. ſuis : vir- Who entred, 
tute cujus quidem conceſſion. cum pertin. per Iudentur. præd. di- 
milla intravit & fuit inde poſſeſſionat' Et fic inde poſſeſſionat. 
eriſten. idem Robertus Fowle poſtea & ante finem termini prædicti 
ſuperius dimiſſ. ſcilicet decimo die Decembris Anno Regni dicti nu- 
per Regis triceſimo quarto apud Weſtfield præd' obiit de Rectoriis And died. 
& al, tenementis prædictis cum pertin. ſuperius dimiſhs poſſeſſio- 
nat, Et prædictus Brianus de reverſione Rectoriæ & cæterorum The Bilbop 


_ 4 þ G j $6 being then 
præmiſſorum prædictorum prxd. ſeiſit. exiſtens in dominico ſuo ut fc of the 


de feodo in jure Epiſcopat. ſui prædicti prædictus Brianus poſtea e right of 
ſcilicet undecimo die Decemb. Anno triceſimo quarto ſupradicto i 
apud Weſtfield præd. obiit de Reverſione Rectoriæ & cæterorum 
præmiſſorum præd. cum pertin, fic ut prafertur ſeifit. poſt cujus 


mortem reverſio tenementorum prxd. cum pertin. deven. prædicto Andthe fame 


Gorgio nuper Epiſcop. Winton. ſucceſſori pdict. Briani in Epiſco- Succeſſor Bi- 
pat præd. debito modo conſtitut. & præfectus in jure Epiſcopat. du made Bi 


{ui pred Et prædictus Georgius Epiſcopus de reverſione tene- **? 
mentorum præd. ſeiſit. exiſten & pdict' Edwardus Polhill & Walte- 
us Roberts de Rector & cæteris præmiſſis cum pertin. fic ut præ- 
fertur poſſeſſionat. exiſtent præd terminus viginti & univs Anno- ,, 
2 de & in præmiſſis fic ut pfertur dimiſſis finivit poſt mortem 
mani nuper Epiſcop. Winton & in vita pdicti Georgii prox. ſuc- 
uot, præd. Briani ſcilicet viceſimo tertio die Decembris Anno 
id milleſimo ſexcentefimo octogeſimo ſecundo (eodem Georgio 
— Winton. de reverſione tenementor pᷣdictorum fic ut 
ON ſeiſit exiſted) Et idem Georgius Epiſcopus Winton. poſtea 
5 8 triceſimo die Decembris Anno Regni dicti nup Regis trice- 
Ras quarto ſupradicto apud Weſtfield pred. condidit teſtamen- The ſucceed- 
"= & ult. voluntat. ſuam & p eand. conſtituit & ordinavit præ- mage his Will, 
um Franciſe Morley Executorem ejuſdem Teſtamenti poſteaq; Planet Ee 
ibidem cutor, and died. 
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ibidem obiit. Ac licet prædictus Brianus Dominus Epiſcopys j 
vita ſua & præfat᷑ Georgius Dominus Epiſcopus poſt ipſius Bran 
mortem (cujus prox Succeſſor in Epiſcopat. præd. prædictus Geo. 
gius Dominus Epiſcopus fuit in vita ſoa) bene & fideli? obſeryayg 
performaver. & perimplever. omnes & fingulas convention. co. 
ceſſiones articulos & agreamenta in Indentur' præd' ſpecificy, ex 
parte ipſius Briani Dom Epife & ſucceſſorum ſuorum obſeryand 
performand. & perimplend' ſecundam formam & effectum Indentu 
rad” idem tamen Franciſcus in ſecundo die qd pdictus Edwargys 
The Breach Polhill & Walterus Roberts ante finem termini predic & 90 
_ mortem prædicti Roberti Fowle (cujus Executores prædidi Edwyr. 
dus & Walterus ſunt) in vita prædicti Georgii nuper Epiſeop 
Winton', ſcilicet. vicefimo die Decembris Anno Regni didi ny. 
ln permitting per Regis triceſimo quarto permiſer. pdictum Sacrarium (Anglice 
and other the Chancel) Ecclefiz ParochiaP de Weſtfield pred. (parcell. pr 
ou ef Nepal miſſorum ſtare & eſſe diſcoopert. pro defectu ſufficientis tedun 
bre Particu- inde & parietes muros oſtia & paviment. ejuſdem Sactar. fore mi. 
tets.s  noſa & in decaſu pro defectu ſufficien. tabulation. cruſtiation, (47 
glice, Plaiſtering) & emendation. inde cum lapidibus & aliis ne 
ceſlariis materialibus & vitrum de feneſtris Sacrarii illius fore ind. 
& dirupt. & feneſtras illas ſtare & eſſe minime vitriat. (Angie 
unglaz ed) per quod groſſum maheremium Sacrar. illius per temps 
ſtat. plavial. ſuper ill. deſcenden. ac per vim venti ſuperinde i- 
flan. putrid. devenit & corrup? ac ratione inde Sacrar. ill. min, 
minatur Necnon prædicti Edwardus Polhil] & Walterus Roberts 
eiſdem die & anno ult. prxmentionat. permiſer. unum horreum 
ReQoriz de Weſtfield præd. ſpectan. ac parcel? præmiſſorum ſape 
rius ut præfertur dimiſſorum ſtare & eſſe diſcoopert. ruinol. & in 
decaſa pro defectu ſufficien' tegminis contabulationis (Angie, 
Boꝛding) & ſubſtructionis (Anglice, Gꝛoundlelling) per quod gro- 
ſum maheremium horrei pred” putrid. & corrupt. deven. ac bot- 
reum pred. penitus corruit & in terram cecidit pro defectu rep2# 
tionis przd' Prædictiq; Edwardus Polhill & Walterus Roben 
And was not Sacrar. præd. & horreum præd. ad aliquod tempus poſtea ante 
pe nem ejuſdem termini minime reparaver. ſeu emandaver. ſed Schr 
rium præd. & horreum præd. fic in decaſu & irreparat. ut przfert! 
exiſten. in fine termini præd. abſque aliqua reparatione vel en 
datione inde reliquer contra formam & effectum convention 
Ec fc inregir præd. in Iudentur. pred. ut præfertur mention Et fic idem Fran- 
dem Ciſcus dicit quod præd. Edwardus Polhill & Walterus Roberts” 
ventionem præd. Samuelis Gott de eo quod præd. Sam! l 
conveniſſet & conceſſiſſet pro ſeipſo Executoribus Admin, 
ribus & Aſſign. ſuis ad & cum præfat Brian. Epiſcopo & 51 1 
ribus ſuis quod dictus Samuel Gott Executor Adminiſtrator & 
ſign. ſai de tempore in tempus duran. dict. termino e ent 
ties quoties neceſſe foret bene & ſufficient. repararent em" 


manuten. ſupportarent ſuſtinerent pſepirent & cuſtodirent — 
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fectorias & a? præmiſſa (except præexcept᷑) quam Sacraria Eccleſi- | 


zum de Rye & Weſtfield przd' & eadem fic ſufficient reparat e- 
nendat manutent” ſupportat* ſaſtentat' præſepit & cuſtodit' ad fi- 


nem dicti termini dimiſſ. præd' relinquerent ſurſumredderent & 


mderent prrfat Briano Epiſcopo & Succeſſoribus ſuis præfat 


Gorgio Epiſcopo Winton' in vita ſua prox Succeſlori præd. Briani 
noper Epiſcopi nec przfat Franciſco poſt ipſius Georgii Epiſcopi 
mortem (licet ſæpius requiſit) non tenuer' ſed injuſte infreger* ac 
ir eidem Franciſco hucuſqʒ tenere omnino contradixer & adhuc' 
contradic* unde idem Franciſcus dic quod ipſe deteriorat' eſt & 
dampn' habet ad valenc' ducentarum librarum & inde produc' 


ſeftam, &c. Et profert hic in Cur' Literas Teſtamentar' præd. Profert in Curꝰ 


Dom Georgii nuper Epiſcopi Winton? per quas ſatis liquet Cur' Tensest: 


Teſtamenta 


bi ipſum Franciſcum fore Executorem Teſtamenti præd. & inde © tbe Bio. 


babere Adminiſtrationem, &c. 

Et prædictus Edwardus & Walter 
ſum ven & defend* vim & injur quando, &c. Et dic quod mar- 
ntio pred materiaq; in eadem content minus ſufficiens in lege exi- 
ſtit ad pred Franciſcum actionem ſuam prz& verſus præd' Edwar- 
dum & Walter habend* ſeu manutenend* Quodq; ipſi ad Nar- 
ntionem illam modo & forma præd' fact neceſſe non habent nec 
per legem terræ tenentur reſpondere & hoc parat' ſunt verificare 
Unde pro defectu ſufficien' Narration ipſins Franciſci in hac parte 
idem Edwardus & Walterus pet Judicium & quod præd' Franciſ- 


cus ab actione ſua pᷣd' verſus eos habend' pcludatur, &c. 


Et przd' Franciſcus die quod narratio przd' materiaq; in eadem ]cinder in De- 


content bon* & ſufficien in lege exiſtunt ad ipſum Franciſcum 
ationem ſuam præd' inde verſus 


Robert' Spiller Attorn' The Defen- 


dants demur 


generally. 


murrer, 


præd Edwardum & Walterum 


' manutenend' Quam quidem materiam idem Franciſcus 


parat eſt verificare Unde ex quo przd' Edwardus & Walterus 
Wnarrationem præd. non reſponder nec materiam in eadem con- 
ent aliqualit' dedixer idem Franciſcus pet jadicium & dampna 
N occaſione fractionis conventionis præd' ſibi ad judicari, &c. Et 
quia juſtic', &c. | 


Morley 


J” 9 


Morley verſus Polhill. 

3 Salk, 109. [? an Adlon of Covenant the Plaintiff declared as Erecyty , 
George Maaley, late Biſhop of Wincheſter, and ſetg fog, 
That Brian, the Pzedeceſſo2 of the ſaiv Biſhop, had demiled z 
Rectozp and certain Lands to J. S. fo2 twenty-one Pearg 
had aſligned it to the Teſtatoz of the Defendant, and that th 
Leſſee covenanted with Brian and his Succeſſo2s to repair th 
Chaucel of the Church, and the Barns, &c. and aligned a ya 
in the not Repairing by the Ceſtatoꝛ of the Defendant in the lie 
of George Morley, and that the Leaſe afterwards expired. 
To this the Defendant demurred, fo? hat it was per 
that the Executo2 of the Biſhop could not bzing this Action, in 
the Covenant was with the Þz2edeceſſo2 Biſhop and his Succec 
ſozs, and cited the Caſes of Real Covenants, 1 Inſt. 384, 35 
Mom Tis A Parrener after Partition covenants to acquit the other Pare, 
bed. Vide Co. ner of a Suit, and the Covenantee afligns; the Aſſignee ſhall nt 
Lit. 384, 5. bzing Covenant. But the whole Court gave Judgment fo thy 
Plaintiff, and that the Txecuto? is here well entitled to the aun 

fo2 the Bzeach in the Teſtatozs Cime. Op Fo 


Wright verſus Wyvell. 


3 Lev. 259. IN an Ejectment the Plaintiff declared upon a Demiſe of Doro- 
CORD ö — Hewly, and upon a Special Uerdict the Caſe appear to 
1 Vent. 323, be US? | 9 1 fe a | 
_ That Chriſtopher Hewly was ſeiſed of the Pꝛemiſſes in Fee, 
Took: 95: and made his ill in this Banner, I make my Laſt Will in 
1 Roll. Ab. Manner following: | wy EY 
* As concerning my Perſonal Eſtate, Firſt, I give and beth 
unto Ann Hewly my Wife, the Sum of Six hundred Pounds to 
be paid unto William Weddal of Eaſtwick, Eſq; and it's for the 
full Payment of the Lands lately purchaſed of the ſaid M. Weddal 
by me the ſaid Chriſtopher Hewly, and is already eſtated in Patt 
of a Jointure to Ann my ſaid Wife, during her natural Life, be. 
ing of the Value of Sixty-ſeven Pounds per Annum ; That 0 
Wiskow, York and Malton, the Lands and Tenements there 4 
mounting to the yearly Value of ſixty-three Pounds, in all Oe 
hundred and thirty Pounds, which being alſo eſtated upon i 
ſaid Wife, it is in full of her Jointure. 
And after this he gives ſeveral Legacies, and the reſt of his pt 
ſonal Eſtate he gave to his life, and made her Executtix. 
Then they find that he had made no Settlement of the Premilſ®s 
o2 of any Part of them, upon his Wife; and that the Lf! 
the Plaintiff was Heir at Law to Chriſtopher Hewly, and thi 


Ann the Wife is ſtill living : So that the ſole Queſtion V® 
_ cube 


F 


. 
r _ 
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whether the Lands ſhould paſs to the Wife upon theſe Wozds in 

the Kill? And divers Caſes were put upon implicit Deviles, as 

hat his Feoffees ſhould ſtand ſeizcd to the Cife'of, J. S. has been 

ud a good De vile to J. S. tho" there were no Feoffges, 3 Leon. | 
62, 167. Devile to his eldeſt Son after the Death ak his Aike, 
there the CClife takes, tho nothing erp2eſly Devited to her. After pr 
Nee)" heard on both ſides; by the Opinion of Polſexfen Chief © 
diftice, Rokeby and Ventris, Judgment was given fo2 the Plain. 
if againſt the Opinion of Powell. Here it appears indeed that 
te Ceſtato2 took it, that ſhe had the Land; but it appears he did . 
io intend to deviſe any Thing by the Mill, fo2 he mentions that 

e vas eſtated in it befozez and in the Caſe of Implicit Oeviſes 

here is no Reference to any At that ſhould have conveyed the Land 

the Deviſee bekoze; but the Mill there palles the Land by Con- 

tution and Jmplication, 2 | 
again, . This Deviſe is introduced with this Clauſe, As to the 

liſpoling of my Perſonal Eſtate; and thzoughout the TUill he gi. 

th only Perſonal Things, Of NE 

again, This Recital comes in as Part of another Claniſe of an 

theſs Deviſe of the ſix hundzed Pounds. But Powell relied 

pon the Caſe in Mo. 31. A Man made a (Ui!l in this Manner. 

have made a Leaſe to J. S. paying but 10s. Rent; this was held 

good Leaſe by the CUifſt To which it was anſwered, that the 

ile there was of little Authozity, fo2 it did not appear how that 

jatter came in Queſtion, oz in what Court, oz in what Ackion; 

Id laid only fuit tenus 3 Eliz. and Judgment here was given 

the Plaintiff, | | 


Bowyer werſus Milner. 


, Na fumedon againſt ſeveral Tenants, one appeated and was 
„ na, and then another appeared, and it was moved whe- 
1 Ie tould be eſſofned by reaſon of the Statute of W. 1. c. 43. 


0) leems to be that Parceners and Jotntenants ſhould have but 


5 (clan. and that they chould not fourch. 8 55 
contra. The Statute is to be underffood of Eſloins after 
„ Atme, and ſo is the Book of 28 Ed. 3. 18. It is ſaid to habe co. Ent.; 3o, 
ne 1* Law of the Times fo2 Tenants to fourch befoze Appear⸗ A 1 K 

3 and lo ig Co, 2. Inſt. 250. Hob. 8, & 46. The Caſe of El. 


be the Tenant voucheth two, one Eſſoin map be caſt fo2 
them linglp; Vid. Stat. of Glouc. c. 6, 


* 


7 Anonymus. 
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Anonymus 


Excom. Cap. E an Aﬀion of Treſpaſs de Uxore abducta cum bonis viri, to 
3 Damage of 10000 I. | 
Q. : Salk, Upon Not guilty pleaded, and a Trial at the Bar, the ge, 
293:294,295- Of the Jury was Odab Trin. and the Appearance-Day wag d 
N. Turs g. Mercuri, at which Dap the Jury appeared; but it being appoing 
fo: the Keeping of a ſolemn Faſt by the King's P2oclamation, x 
Jury was adjourned to the Day following, and then the Jury 
Parties being at the Bar, a Plea was offered by the Defendare 
Counſel puis darrein continuance, that the Plaintiff was Ext 
municated, and pꝛoduced it under the Seal of the Coutt, a 
begun their Plea thus, Ad hunc diem, viz die Jovis prox' po 
Octab Trin', &c. So that the Plea came too late; fo? it hay 
have been pleaded die Mercurii; foz tho the Jury was adjoury 
to Thurſday, pet all Matters were entred as upon Wedneſdyy 
So this Plea did appear upon the Reco to come too late, y 
fo2 that Cauſe it was diſallowed by the Court. 
: Cro. 369, Note, This Plea was recited by Serjeaut Trenchard in French 
J. le and then a Challenge was offered to the Array, foz that it by 
1 hamſhire, who was ma 


81. 1 Vent. returned by „S. as Sherriff of Bucking 

309, 366, Sheriff in Michaelmas Texm 1687, and had continued in 0 
Dffice foz moze than thꝛee Months, and not taken the Daths, a 
ſubſcribed the Declaration required by the Ack of 25 Car, 2 wat 
fo2 pzeventing of Dangers by Popiſh Reculants; and (ſis d 
fice by that Act was void to all Jntents and Purpoſes beige 
made this Return of the Jury. 

But this Challenge was diſallowed by the Court; foz be mi 
be taken here as a Sheriff de facto, and if ſuch a Challenge Hou 
be allowed, no Trial could be had, but ſhould be put of, und 
the Party were ready to ſhew that the Sheriff had taken the v4 

Cro. El.369. Jn 1 Cro. 369. Hor everſus Brome, a Challenge was nude, v 
the Sheriff which returned the Jury had a TUrit of Diſchars#% 
foze he made the Return, and it was diſallowed by the Cour 


contrary to the Recod. 


— 
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| Raſhleigh ver, Williams. 
Trin. 4 Jac. Rot. 730. 
LACITA apud Weſtm. coram Edwardo Herbert Mil-, & Covenant a- 


gaiuſt an At- 


Sociis ſais Juſtic. Dom Regis de Banco; De Termino Sanctæ cone, upon 
Trinitatis, Anno Regni Domini noſtri Jacobi Secundi, Dei gratia Articles of A- 


greement for 


angliz, Scotiæ, Franciæ & Hiberniæ Regis, Fidei defenſor, &c. quiz: pr; np 

Quarto, Rot. 730. : 5 Cabos” op 

dias prout patet Termino Paſchæ ult. præterit. Rot. DCXLVIIL 

ontinetur fic. Memorandum, quod ſecundo die Maii iſto eodem 

lemino ven. hic in cur. Jonathan Raſhleigh Armig' per Caro- 

um Dyniocke Attorn' ſuum, & exhibuit Juſtic. Domini Regis hic 

undam Billam ſuam verſus Humfridom Williams Gen', un! 

lum. Cur. Dni Regis de Banco hic preſent. hic in cur. in pro- 

pra perſona ſua de placito conventionis fract' cujus quidem Billæ 

nor ſequitur in hæc verba: Juſtic Dom. Regis de Banco, Cor- 

nab f. — Raſhleigh Ar', per Carolum Dymocke Attorn. 

um, queritur de Humfrido Williams Gen', un. Attorn. cur. 

Domini Regis de Banco hic præſent. hic in cur. in propria per- 

ona ſua de Placito, quod cum per quoſdam Articulos Agrea- 

ment, fact. ſexto die Aprilis, Anno Domini Milleſimo ſexcente- 

ſino octogeſimo quinto, apud Lanceſton, in com. prædict', inter 

predict Humfridum Williams, per nomen Humfrid. Williams de 

Bargo de Bodmyn. in com. Cornub. Gen'. pro & ex parte cujuſ- Er parte of 

dam Thomæ Manning de London Gen', ex una parte, & eundem ether. 

Jonathanum, per nomen Jonathani Raſhleigh de Menabilly in com. 

pred. Armig', ex altera parte fact. quor. quidem Articul. unam 

partem ſigillo præd' Humfr. ſignat', idem Jonathan hic in cur. 

profert enjus dat. eiſdem die & anno teſtat. exiſtit: Imprimis con- piofert in 

dudat. & agreat. fuit inter partes przdi&' Quod idem Jonathan Corn. 

1 pro conſiderat' in articulis przdi& poſtea expreſſ. quiete 

& pacifice haberet, teneret, occuparet, poſſideret & gauderet te- The a, 

dementum vocat. Je Saltmarſh, & Marſh Parke, cum pertin. ſci- & fort. 

wt, jacen. & exiſten. in paroch. de Tywardteth in com' præd. 

(pro Termino unius atini integri) à viceſimo quinto die Martii, 

une ult, præterit. & plenar. complend. & finiend. (except. 6 dimiſ- 

ne predict.) cuidam Ed wardo Knollys nuper tenen. præmiſſorum 

um parvum clauſum parcell. præmiſſorum tunc arat. (Anglice, 

Lille) uſque & poſt tempus meſſionis & aſportationis grani ab- 

"yr per prædict. Edward. Knollys. Item concludat. & agreat. 
it inter partes prædict, quod præd. Jonathan. Raſhleigh ſolveret 

a ſolvi cauſaret pro tenemento prædict ſummam viginti libra- 

3 legalis Apglicanz monetæ, per quarterial. ſolutiones maxime 
ul. in Anno, Item coneludat. & agreat. fuit inter partes præd 


quod prædict. Jonathanus Raſhleigh ad finem termini prædict 
| I 2 | ſurſum- 
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ſurſumredderet tenementum prædict. bene reparat. & in 
conditione, quam idem Jonathan. tune Inveniebat tenementum 
prædict, prout per Articulos prædid' plenius apparet; viny 
roy of the Quorum quidem Articuforum idem Jonathah. poſtea, ſeilicet, non, 
Plaintiff, die Aprilis, anno Domini Milleſimo ſexcenteſimo oQopeſing 
quinto ſupradifto in tenementum predict cum pertin', (except, 
rxexcept.) intravit & fuit inde ſſionat': Et idem Jonathan 

me Prune dicit, quod licet ipſe à tempore confectionis Atticulorum prædiq 
8 uſque finem termini predict, omnia & fingula conventions & 
the Covenants. agreamenta in Articulis prædict. ſuperius ſpecificat, ex parte ip 
and” ius jonathan, petformand* & perimplend, bene & fiddliter per. 
5 formavit & perimplevit, ſecundum vim, formam & effectum a4. 
ticutorum predic” in facto idem Jonathan, dic quod pradic 
uren poſt confeQionetn Articulorum, ſciſicet decimo Quinto 

ie Aprilis, anno Domini Milleſimo ſexcentefimo octogeſimo quia. 

to ſupradicto intravit in tenementum predic. (raves. Prexcept) 

per ſe & ſervos ſuos, videlicet, Arthutum Harris, Johannem Wilt 
ams & Petrum Kittoe, & poſuit averia ſua, videlicet, equas, bort, 
vaccas, oves, parcos & bidentes ſuos in tenementum predic (ex. 
cept. prxexcept.) & herbam ibidem creſcent. cum averiis iplius 


The Defen- Jonathan. prxdi& depaſt. fuer. conculcaver. & conſumpſer: Ac 


ſerve) fue fuperinde predia. Edwardus Knollys pro intratione & depaſturs 


in an A 


in an Action of tone predict poſtea & ante finem predict termini umius ani, 
Common ſcilicet, Termino Sanitz Trinitatis, Anno Regni Domini Regis 
2287 nunc primo, in cur. ipſius Domini Regis de Banco (eaden cur, 
apud Weſtm in tom' Midd. exiſten.) implacitavit & proſecut. 
fuit ipſuth Jonathanum & ptædict. Arthurum Harris, Johannem 
Winllams & petrum Kittoe, ſervos favs; in placito Tranſg pro 
prædict. intratione & pofitione averiorum fuorum predic, in 
tene mentum prædic (except. præextept.) & herbam ptrda ib⸗ 
idem creſcen cum averiis prædict' depaſcent. Taliterque in es- 
| dem cur. poſtea ſuper placito ill proteſl. fuit, quod pet eam. 
Damages re- dem cur. conſ. fuit, quod prædlict Ed wardus recuperet vetſus pt 
covered againſt dict Jonathatum, Arthuram, Johannem & Petrum vigint lidr, 
pro dampnis, os prediX* Ed wardus ſuſtinuit occaſione Traly: 
illius, '\necnoh feptemdecim Hbr. quæ prædict Edwardo adjudiat 
fuer. pro mifis & cuſtapiis ſuis per ipſum circa ſectam ſuam in t- 
parte appoſit, quæ quidam dampna in toto ſe attingebant ad ti 
ginta & ſeptem libtas; Et quod prædict. Jonathan, arihes, 

ohannes & Perrus capiantur, &c. put per Record. & Procell 
And the Plain. in eadem cur. de Banco hic remanen. plenius liquet & apparet, 
cl compelled ng quidem triginta & ſeptem libr. idem Jonathan. poſtea, cus 
ben dem. vicelimo die Januarii, Anno Regni dicti Dom” Regis nunc —_ 
apud Lanceſton præd', præd' Edwardo ſolvere & latin 
atctus & compulſus fuit, idempue Jonathan diverſas denar. on 
videlicet, duodecim libr. in defenſione Sectæ predic, Pic 5 
Humfrido'ſolvit, erogavit & expoſuit. Et fic idem * 0 

4 | 


— 
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dood jpſe nom quiete & pacifice tenuit, habuit, poſſedit & gaviſus CE 
bit tefjtum prædict, ſecundum convention' pred. prædicti Hum- cite ceauir, 
ſridi, fed fuit ſectat, diſtarbat, & moleſtat', & dampna predic. ex 

dauſa predict, modo & forma prædict' recuperat. proinde ſolvere 

-0aus fuit, videlicet, apud Lanceſton, prædict. in com' predict ; 

unde dic quod deteriorat. eſt & dampnu habet ad valenc. ſexagin- 

© librarutn. Et inde produc. ſectam, &c. 

Et prædict. Humfridus in propria perſona ven. & defend' vim & Non infregir 
iar, bee, Et dicit, quod ipſe non infregit conventionem prædictam dengel. te, 
modo & forma prædict', prout præd. Jonathan, ſuperius verſus eum This Pics is 

nefitor. Et de hoc pon. ſe ſuper Priam. Et predi&' Jonathan. Hedi, but ir 
militer, Sc. Ideo Prxcept. eſt Vic. quod Venire fac. hie die Mercu- nige pon 3 
| ri px poſt tres Septimanas Sanz Trinitatis duodecim, &c. per Wemurren 
quos, &c, Et qui nec, &c. Ad recogn', &c, quia tam, &c. 


| Raſhleigh verſa Williams. . 


f an Acton of Covenant the Plaintiff declared upon certain , ce. ;.5. 
Articles of Agreement made between the ſaid Williams (fo2 Dyer 328. 
and on behalf of Thomas Manning of London, Gent.) of the one A ws 
Part, and the aſd Raſhleigh of the other Part; whereby it appeared 4:5. Cro. E. 
that it was agreed between the Parties, that the (aid Raſhleigh 14. N 
quiete & pacifice haberet, teneret, occuparet, poſſideret & gauderet ; Sund 17. 
Tenement. vocat. Le Saltmarſh, &c. fo the Term of one Pear, Et- 1 Lev. 301. 
tept e dimiſſione predict cuidam Ed wardo Knollys nuper tenent. Mod. 67, 


præmiſſorum unum parvum clauſum parcell' præmiſſ. And ft was 332 Ar pon 


further agreed, that the ſaid Rachleigh would pay twenty Pounds 19+ 2 204 
by quarterly Payments foz the ſaid Year. 8 
Ws | 1 Rol. Abridg. 434. poſt. 68, 69. antea 46. 


And the Plaintiff ſets forth, that He entred into the Pzemilſes 
and put fn his Cattle, and that befoze the Pear was out, the ſafo 
Edward Knollys fired the bald Ra ſhleigh in an Anton of Treſpaſs 
fo airing into the Pꝛemiſſes, and putting in of his Cattle, 8c. 
nd in that Action he recovered twenty Pounds Damages againſt 
lim and feventern Poumds Cofts, which he was foren to pay, 
and was ptre to the Expence of twelve Pounds moze in Defence 
of the Suit, and Co he did not hold the Pꝛemiſſes quietly, but 
bas ſued and diſturbed, and compelled to pay as aforeſaid. 
übe Defendant pleaded, that he did not bzeak his Covenant, 
d upon that Jflue was joined, and found fo2 the Plaintiff. 
Jt was moved in Arreſt of Judgment, that it did not appear 
Knollys ſued upon any Title, which ſhould have been ſet fo2th. 


Levinz 


— 


1 cro. 312. Covenant againſt a Particular Perſon, and that goes to any Dj, 


37; 2 Kod inſufficient, in Regard it was not let tozth that Knollys had ay 
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Vide anten Levinz fo; the Plaintiff argued, that it was not nece 
- PM 73, (et kozth the Title of Knollys, becauſe this was a Covene® » 
the quiet Enjoyment of the Poſſeſſion 3 and fo? that cited Die 
128. where the Covenant was, that he ſhould Enjoy abſque inter. 
ruptione alicujus : And ſo is 1 Roll. Abr. 430. 
Again, this is a Collateral Agreement by a Stranger to the 
Land, and no Leaſe, 'Tis no moze than a Covenant bya Strange 
that be ſhall quietly enjoy the Land, and that ſhall be config; 
ſtrongeſt againſt him to extend to any Diſturbance whatſoever, 


And he argued further, that this Diſturbance was by Ed 
| Knollys, and he was mentioned in the Articles; and ſo it ſeem a 


- - Mturbance, whether upon Title oz otherwiſe. 
Cro..Car. 5, But it was Reſolved by Powell and Ventris, (the Chief Juſice 


= er. being abſent, and Rokeby doubting) that the Declaration un 


$78. 3 Lev. Right ; fo? the Articles did amount to a Leaſe, tho' by a Star; 
5 Newton, ger, f02 he acted in behalf of the Owner of the Land, and i 
on which (hall be taken he had an Authozity to demiſe, and it appears they 
ves mrs intended it a Demiſe; fo2 that Part excepted is mentioned to be 
Che of e dimiſſione przdia': But if it were a Collateral Covenant by a 
Buckly and Stranger, it would be hard to extend it to a Toztious Entry, 
vue Jugz? 4 Collateral (Warranty given by a Stranger extends onl t 
ment given Titles pꝛecedent. 72 
Ae. Jn the Caſe of Wotton and Hale fn the 2 Saund. 177. it tus 
* fCet fozth, that J. S. entred habens legalem titulum; and that 
was held naught after a Uerdif, becauſe not expzeſly ſet forth to 
be an ancient Right, The Caſe cited in Dyer ſeems to go upon 
the (lows, Abſque interruptione alicujus. See fo? that Hob. 
in Teſdale and Eſſex's Caſe, and as tis cited by Roll. Abr. the il 
Part 430. and Vaughan 118. Hayes and Bickerſtaff, Vid. 3 
Cro. 372, 436. Cro. = 425. where the Pꝛomiſe was to enjoy 
without the Interruption of any Perſon, and yet held that « 
Title ought to be ſet foxth. This is no Covenant erpiels 4 
gainſt Knollys, foz he is only. mentioned ko; the Part excepted, 
and to have been Tenant of the Pꝛemiſſes; and ſo in the Pan 
cipal Caſe Judgment was ſtayed, Levinz ſays that Judges 
was given for the Plaintiff, 3 Lev. 325. 


— — — ——— jFäẽ0 — 
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CE 


Bliſte verſus Froſt. 


Illielmus Froſt nuper de London', przd', Felt- Trove hs 
maker, attach' fuit ad reſpondend' Ric. Bliſſe Sacco 


Commiſſion- 


de placito Tranſg. ſuper Caſum, &c. Et unde idem Richardus ers of Bank. 
Wilielmum Eyre Attorn. ſuum queritur quare cum quidam The Proceea- 
oſephus Fiſher primo die Aprilis, Anno Regni Domini Jacobi Se. 885 of me 
condi nuper Regis — 4 &c, tertio, apud London in Parochia © Bankrupss, 
rate Mariæ de Arcubus in warda de Cheape, poſſeſſionat. fuiſſet 1ragedartarge. 
de quibuſdam bonis & catallis, videlicet, de decem Doliis Vini Hel- L,. 27. 
vid (Anglice vocat, hogſheads of Claret) quinque Cadis Vini che Banbrupt 
Kiſpanici (Anglice, Pipes of Canarp) & uno vaſe (Anglice, Gil; volle. 
age) Vini Hiſpanici (Anglice, Canary) ad valentiam Ducentarum 

& undecim librarum, ut de bonis & catallis ſais propr', & fic 

inde poſſeſſionat' exiſten' idem Joſephus bona & catalla prædict, 

poſtea apud London prædict, in Parachia & Warda prædict, extra 

anus & poſſeſſionem ſuas caſualit perdidit & amiſit 5 Que qui- 

dem bona & catalla poſtea, ſtilicet Viceſimo die Aprilis, Anno 

Regni dicti Domini nuper Regis tertio ſupradicto, apud London They came to 
predict, in Parochia Warda prædict, ad manus & poſſeſſion cf (ne hed 
plus Willielmi Froſt per Inventionem devener'; Cumque etiam 

predict Joſephus exiſten' Subdit' natus hujus Regni Angl' pred” 

viceſimo die Aprilis, Anno tertio ſupradicto, & per ſpatium tri- 

um annorum & amplius, antetunc elaps & diu poſtea apud Lon- The Bankrupt. 
don prædic', in Parochia & Warda prædict,, exercebat artem 1 
ine myſter” Cauponis (Anglice, of a Cintner ) & per totum Vie: 
idem tempos quzrebat victum & vivend' facultat ſuam (Anglice, 

did kek and endeavour to get his Living) per viam emend” & 

vendend' in arte ſive myſter' prædict Cauponis (Anglice, of a 

Uintner) prædictuſque Joſephus artem ſive myſter' prædict', 

przdit” Cauponis (Anglice, of a Uintner) fic exercend' & vic- 

tum ſuum fie quzrend' adtunc & ibidem indebitat. devenit & ad- ard became 
ic indebitat* exiſtit eidem Richardo & diverſis al' perſonis Cre- elf Pes. 
ditor przdi& Joſephi, ſimilit exiſten' Subdit' nat hujus Regni "+. 

Ang!, in diverſis & ſeparalibus denar. ſummis legalis monet' 

Aug! in toto ſe attingen ad ſummam Mille librarum & amplius: 


Cumque etiam idem — (prædict 2 denar' ſummis 


london fl. 


eres 


dem Richardo & al' Creditoribus prædicti Joſephi minime ſolur 
live latisfact exiſten”) poſtea, ſcilicet viceſimo quinto die Apri- 
is, Anno tertio ſupradicto, apud London prædict in Parochia 
* Warda prædict ſeipſum abſentavit & receſſit (Anglice, did de- 
. 2 domo manfional' ſua ea intentione ad defraudand' ipſum 
\tardum & cæteros Creditor' ipſius Joſephi de veris & juſtis and went from 
ebitis ſuis przdi&'; & idem Joſephus eodem viceſimo * oo his Houſe, 
a prilis 


E 
—- 


— —— 
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And became a Chia & Warda prædict' manifeſte devenit Decoctor 


The Credi- 
tors petition 


Chancellor. 


The Commiſ- 
ſued 


Aprilis, Anno tertio ſupradicto, apud London prædid', in Pare, 
Angli 
Bankrupt) infra veram Intentionem diverſorum Sutton 
ſus Decoctores edit & provis' Cumque etiam poſtea, ſeilicet 1 
ceſimo octavo die Aprilis, Anno tertio ſupradicto, apud Wenn 
in com' Midd'g ad Petitionem prædic Richardi, tam pro ſe 0 
quam pro omnibus aliis Creditor prædicti Joſephi Przhonon 
Georgio Domino Jefireys, Baroni de Wem, Domino Cancel}; 
Ang! apud'Weſtm' prædict in com' prædicto, in Scriptis ſecundun 
formam Statut in hojuſmodi Caſu edit” & provis' exhibit, & fg 
pro remediis ſuis verſus præfat' Joſephum exiſten' Decoctor in hoc 
parte habend', eidem Richardo, & cet-ris Creditor! prædict Jo. 
ſephi de ſeparalibus diebus fic prædict', ut ſupradict' eſt, minime 
ſolut' aut ſatisfact exiſten Quzdam Commiſſio dicti Domini nuper 
Regis ſuper eadem Statut' contra DecoQor' edit' & provis ſy 
magno ſigillo ipſius Domini nuper Regis Angl' ſigillat & in cr 
Cancellar dicti Domini nuper Regis de Recordo irrotulat emanz: 
vit verſus præfat Joſephum geren dat apud Weſtm' prediQun 
prædicto viceſimo octavo die Aprilis, Anno Regni dicti Domini 
nuper Regis tertio, quibuſdam Johanni Creſſett Armig', Geo 
Evans Armig', Johanni Cole, Roberto Wilkinſon, & Johanni 
Weaver Gen', honeſt & diſcret” perſon per præfat Domin' Can. 
cellar” Angl]'- commiſſionat' nominat' & appunctuat' direct (Ou 
quidem comtniſſio adtunc & ibidem eiſdem Johanni Creſt, 
Georgio Evans, Johanni Colt, Roberto Wilkinſon & Johanni 
Weaver, deliberat' fuit) per quam quidem commiſſionem didus 
Dom' nuper Rex dedit plenam poteſtatem & authoritat' prædid 
Johanni Creſſet. Georgii Evans, Johanni Cole, Roberto Wilkin- 
fon & Johanni Weaver, quatuor vel tribus eorum quorum prefat 
Johannem Creſſet vel Georgium Evans un' eſſe voluit juxta Sa- 
tut" prædict, non ſolum concernen' dict Decoctor Corpus ein, 
Terras, Tenementa Libera & Cuſtomar', Bona, Debita ſua, & 
al' res quaſcunque, verum etiam concernen omnes eorum perſo 
nas, quæ per concelament' vel alit offendiſſent ſeu offenderent 
(Anglice, did 02 ſhould offend) tangen præmiſſa, vel aliquam par- 
tem inde contra verum ſenſum & intentionem in Statut prxdid, 
ſeu aliquo eorundem ad faciend', & exequend' omnes & ſingolas 
rem & res quaſcunque tam pro & erga ſaisfactionem & ſolutionem 
dictorum Creditorum, quam erga & pro omnibus aliis invention 
bus &c propoſit' ſecundum ordinem & proviſionem Statut prædid; 
ac idem Dominus nuper Rex per eandem Commiſſionem voluit 
& in mandat' deditdictis Commiſſionar', quatuor vel tribus eorum, 
quorum præfat. Jobannem Creſſet vel Georgium Evans un eſſe vo, 
luit ad procedend in executionem & complementum Commiſſon, 
prædict, ſecundum Statut' przd', cum omni diligentia & 
prout ſpecial" fiducia ejuſdem Domini nuper Regis fuit in eos 1. 
- Poſir' prout per eandem Commiſſion' (inter alia) plenius _ 
4 vil 
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Virtore cujus quidem commiſſion præfat' Johannes Creſſett Georgi - 

ns Evans Robertus Wilkinſon & 3 Weaver quatuor Com- 

miffionar' præd in Commiſſione przd' nominat' poſtea ſcilicet pra» 

dico viceſimo oQavo die Aprilis Anno tertio ſupradigto apud Lon- 

Jon prædict. in Parochia & Warda prædid. convener' ad Com- 

miſſion, præd. in debito modo exequend' qui quidem Commiſſio- 

nar. ult. mentionat. fic convent” adtunc & ibidem ſuper debitam 

examinacon' Teſt” & al' ſufficien' probacon' ſuper Sacrament” coram 

eſdem Commiſſionar. ult. mentionat' capt. invener' qd' præd. 

ſolephus conat' fuiſſet victum ſuum quærere & adipiſci in emend' 

& vendend' in arte ſive myſterio Cauponis (Anglice, of a Uint- 

net) per ſpatium rium annorumi & amplius inſimul tunc ult præ- 

terit, ante dat. & proſecution” Commiſſion” ac indebitat deven' 

prefat' Rich. & diverſis al perſonis Creditor” præd' Joſephi in di- 

verſs & ſeparalibus denar' ſummis attingen ad ſummam mille li- 
brarum & amplius legalis monet' Angliæ. Et fic ſeparal' indebitat 
euiſten ut ſupradict' eſt qd' ipſe præd' Joſephus ante dat' & ema; 
nation Commiſſion' prxd' deveniſſet decoctor ad omnes intention? The Commit: 

x propoſit' infra circuitum & veram intention' ſeparal' Statut præd es Bank 

| in Commiſſion præd' mentionat' five eorum alicujus. Cumque r, 

| etiam præfat Johannes Creſſett, Georgius Evans, Robertus Wil- 

5 kinſon & Johannes Weaver quatuor Commiſſionar. præd. virtute 

| Commiſſion' ill' & vigore Statut. præd. pro meliori remedio Credi- 

| trum przd* poſt maturam deliberation ſuperinde capr poſtea ſcili- 

| tet decimo Ooctavo die Martii Anno tertio ſupradicto apud Lon- 

' don prædict in Parochia & Warda prædict. per quandam Inden- 

. tram ſuam afſignation' int eoſdem Commiſſionar. per nomen 2 And make 

q 


hannis Creſſett Armig' Georgii Evans Armig Rob Wilkinſon & Jo- d Flanab 


; tannis Weaver Gen ex un' parte & prædict Rich' per nomen Rich 
N Wiſs de Parochia Sanct Salvator Southwark in com' Surr Merca- 
K ons un Creditoru' Joſephi Fiſher de Parochia Sancti Olavi South- 
» wk in dic Com” Surr' Cauponis ex altera parte fact cujus quide' 
it dentur” un' partem figillo eorundem Johannis Creſſett, Georgii 
1. Evans, Rob. Wilkinſon & Johannis Weaver ſigillat idem Richar- 
, u die in cur profert cujus dat” eſt eiſdem die & anno ult' ſupra- 
i; pro conſideratione in eadem lndentur' ſpecificat præd dece 

* Vini Helvici quinq; Cados Vini Hiſpanici & un Vas (Ang- 
* Ullage) Vini Hiſpanici (int' alia) aſhgnaver' habend' & reci- 
Piend' eidem Rich' Executor Adminiſtrator” & Aſſign ſais imper- 
Mt fiducia pro beneficio ipſius Rich* & omn' al' Creditorum 
Prefar Joſephi qui antetunc petĩiſſent aut poſtea debito tempore 
Cn auxilium per Commiſſion' præd' & contribuer erga cuſtag 
* Commiſſion' ſecundum direction & limitation' Statut 
* 11 Hove per Indentur' ill plenius apparet ꝓ qd* & vigore Statut' 
U V eadem decem Dolia Vini Helvici quinque Cadi & un 
oe W. Hiſpanici prædict Rich ſpectarent & pertiner unde præ- 
il. Froſt adtunc & ibidem notitiam habuit ptædict _— 

K ill. 
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Then he Jays. 
a Convertion 
in the Defen- 
on Then 
e lays a ge- 
neral Aa 4 
of Trover for 


— m— ———- — 
* * 
* 


The Defen- 
dant demurs. 


The Plaintiff 
joins in De- 


Will Froſt ſciens præd decem Dolia Vini Helvici quinq; Cadosg 
un' Vas Vini Hiſpanici fuiſſe bon & catalla præd' Rich propre 
ad ipſum Rich' ſpectare & pertinere ſed machinans & frauduſeme WY / 
intendens ipſum Rich* de eiſdem callide & ſubdole decipere & ce. 
fraudare. eadem decem dolia Vini Helvici & quing; Cados & un 
Vas Vini Hiſpanici (licet ſæpius requiſit) eidem Rich non delibers 
vit ſed eadem adrunc & ibidem ad uſum ſuum propt' converiit 
diſpoſuit. Cumqʒ etiam idem Rich poſtea ſcilicet trĩceſimo pring 
die Maii anno tertio ſupradicto apud London præd' in Parochiz h 
& Warda prædict' poſſeſſionat' fuiſſet de diverſis al' bonis & ca, 
lis ſequen', videlicet, de decem al' Doliis Vini Helvici (Angie BY © 
vocat' Hogſheads of Claret) quinque al' Cadis Vini Hiſnans ( 
(Anglice, Pipes of Canary) & un al' vaſe (Anglice, Ullage, Vir ü 
Hiſpanici (Anglice, Canary) ad valentiam al ducentarum & yp. 
decim librarum ut de bonis & catallis ſuis propr'. Et ſic indepoſ 
ſeſſionat' exiſtens idem Rich' bona & catalla illa extra mans & 
poſſeſſionem ſuas caſualit' perdidit & amiſit. Quæ quidem bon; 
& catalla ult* mentionat' poſtea ſcilicet eodem triceſimo primo die 
Maii anno tertio ſupradicto apud London præd' in Parochia & 
Warda præd ad manus & poſſeſſion præd' Will” Froſt per inventi 
onem devener' præd' tamen Will Froſt ſciens præd' decem Dolia 
Vini Helvici quinq; Cados & un Vas Vini Hiſpanici ult' mentionat 
fuiſſe bona & catalla prædict' Rich' propr' & ad ipſum Rich de jur 
ſpectare & pertinere ac machinans & fraudulent intendens ipſum 
Rich de eiſdem callide & ſubdole decipere & defraudare eadem de 
cem Dolia Vini Helvici quinq; Cados & un' Vas Vini Hiſpanici ut 
mentionat' (licet ſæpius requiſit') eidem Rich' non deliberavit ſed 
eadem adtunc & ibidem in uſum ſuum propr' convertit & diſpoſuit 
Unde idem Rich' dic qd' deteriorat' eſt & damnum habet ad valen- 
tiam ducentarum & quinquaginta librarum. Et inde produc &c- 
tam, &C, LE | 

Et præd' Will per Zach Blunt Attorn ſuum ven' & defend vin 
& injur' quando, &c. Et dic. qd' Narratio prædict' materiaq; i 
eadem content. minus ſufficiens in lege exiſtunt ad prædict Rid. 
actionem ſuam prædict verſus præfat Will. habend* manutenend 
Quodqʒ ipſe ad narration ill neceſſe non habet nec per legem ten 
tenetur reſpondere & hoc parat eſt verificare. Unde pro detect 
ſufficien. Narration. idem Will pet Judic' & ꝗd' pradi& Rich. 
actione ſua przd' habend' pracludatur, &c. WS 

Et pd' Rich. ex quo ipſe ſufficien' materiam in lege ad pd ft 
actionem ſuam præd' verſus ipſum Will habend' manutenend ſr 
perius narrando allegavit quam ipſe parat eſt verificare Quam u. 
dem materiam przd* Will' non dedic nec ad eam aliqualit relpo 
ſed verificationem ill. admittere omnino recuſat pet judicivm * 
dampna ſua occaſione præmiſſa ſibi adjudicari, &c. Et quis u, 
hic ſe adviſare volunt de & ſuper præmiſſis prædictis pee 4 
dicium inde reddant dies dat eſt partibus prad.Qis bi Ain 


4 cral 
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aſtino Sa nctæ Trinitatis de audiend' inde judicio ſao eo qd iidem 
ſuſtic' hie inde nondum, &c. hap 


-  Blifle verſus Froſt; 


je declared that he was poſſeſſed de uno Vaſe (Anglice, Geſſel) 
Vini Hiſpanici, and it was objecked upon a Demurrer to the De- 


ſono Beaſure fox the Damages, Sed non allocat. koꝛ it is intended 
to be made ok TUood,- as is uſed fo: Cagks of Tine, | 


Baynton verſus Bobbet. 


N an/Aﬀion of Covenant bzought in this Manner, (viz.) by 
Henry: Baynton and the Lady Anne his CUife, the Lady Eliza- 
beth Wilendt and the Lady Mallet Wilmot, againſt Robert Bobbet. 
the Plaintiffs declared, that whüſt the Lady Anne was ſole, by a 
certain (Uriting, bearing Date the 2oth Day of March in the Year 
of out Loy 168 4. ſealed by the ſald Robert and pꝛoduced in Court, 
it was agreen by the (aid Robert fo2 and on the Behalf of the ſaid 
Anne, Elizabeth and Mallee; Daughters and Co-heirs of the Right 
bonoutable John late Earl of Rocheſter, fo2 the Paſſages of all 


navigahle by John Mallet Eſq; deceaſed, G2zandfather of the Right 
Honourable Elizabeth late Counteſs of Rocheſter, from the Byidge 
if Bridgwater, to a certain Place upon the River afozeſaid, callen 
tam Mills, (the Benefit of which River afozeſaid was granted to the 
laid Anne, Elizabeth and Mallet by the Letters Patents of the late 
King, bearing: Date the laſt Pear of his Reign, with Pawer to 
Chain up a Bzivge made by the ſaid John Mallet near the Place in 
de (aid River called Knapp's Bridge, o2 any other Plate of the 
Kiber afozeſatd, granter to the ſaid Ladies as aforeſaid) with Power 
ul0to fue or implead. in the Mame of the ſatd Ladies, any Perſon 
* with. Boats upon the laid River without the Licence of 
ed Robert firſt had and obtained, he taking fo every Boat 


habe 


Na Trover and Converſion bzought by the Plaintiff as Al 1 poſt, 
ignee of Commiſſioners of Banktupts, amongſt other Things 78, 25:. 


I Sid. 445. 
1 Vent. 71, 


3147. 1 Mod: 


claration; that it was not ſaid what the Uefſel was made of, and 46. 2 Saund. 


74. 2 Salk, 
654. 


Boats und other advantages of Navigation upon the River made 


dat ould paſs below the ſaid Knapp's Bridge, one Sbilling. To 


id Wie and to hold the /Benefit of the Paſſage afozeſaid to bim, bis 

ren and Afigns/ krom the 25th of March nert after tte 

: ie. it of the lain CUriting; ko three Pears, yielding. and paying 

u the ſame Pearly during the Term, to the laid Anne, Elizabeth 

m 4. Mallet Wilmot the Rent of 451. at Michaelmas and our 
VDay, by equat Poztions. 


VVV 


{ 


Inſtit. Leg. 
474, 479. 
Cumberba. 


64, 239, 240. 


ver were free: fox all the King's Subjects to paſs, then the Plaity 


Vide antea 
61 7 &c. 


aid Place called Ham Mills, ſuppoſed and pretended:to habe hun 


Paſſage of Toll in the River'aforeſatd, whereof they could mike 
nan Demiſe 02 Gzant to the ſald Robert, per quod the ſaid Robert 


the Pincipal rendzed himſelf to Pꝛiſon betoze the Scire facias - 
pet the Plea not held double. But all the Court reſolved that 


made navigable as afozeſaid, is and fo; Time out of Yind hit 
deen, an ancient and navigable River, free and common fo al 
the King's Subjects to paſs with Boats. And further ſaith, that 
the afozeſatd Anne, Elizabeth and MallerWilmot, at the Time ati 
making of the ſaid CAUriting;-02 at any other Time had nothing of 


could not have, take oꝛ recetve the Advantage and Polit afoelain, 
accozding to the Pur pot of the :faid TUriting, but was whollyds 
Pzibed thercofdiuring all the Time afo2eſatd, & hoc paratus et ve. 
rificare, and ſo demands Judgment. ſi Adio. 

To this the Plaintiff demurred, fo2 that the Plea was 
and that no Traverſe was to the Enjoyment, which were the Ca 
les ſpecially aſugned foꝛ Demutrrer. XL py 


Pollexfen, Chief Juſtice, Powell and Rokeby held 
Ventris, contra. ch it in ul but one Matter; fo; if the Rb 


be Double, 1516 1377 55 243 neu enn !:: 


tiffs could have no Toll; dz :imake'any/ Dbſtruefon- thereupon, 0 
that one Matter dependen upon the other, and in ſuch Cale s 
Piea ſhall-not be ſaid/to be double. Calf and Nevill, Poph. 1%. 
In a Scire facias againſt the Ball, the Defendant pleaded, thil 


died in Pulon; either of theſe Matters would have ſetbed, 


the Plea was inſufficient' to bar the Plaintiffs. 90 
- Firft, Betaule it was ſet fozth in the Declaration, that the 9 
tendant had enjoyed the Paſſage and Pꝛoſit granted, and on 
Rent muſt bepatdſo long; if an Evidion be pleaded in Bar — 
it mutt he Rent grown vue after the Eviftion, 20 H. 6. 22H — 
ſoz lets, rendzing Rent, and the Diſſeſſee enters after the = 
Day, yet an Aion of Debt lies fo2 the Rent accrued befoze; 
foze the Defendant ſhould have traverſed the Enjoyment. 


„ Again. 


* ” a * w_ 6 — 
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Again, this is not a Rent, fo2 tis reſerved out of a Thing fncoz- 
postal, and an expꝛeſs Covenant to pay it. The Mayoz and Com- 
monalty ok London againſt Hatton, Sty. 357. upon a Leaſe of the 
$arbler's Office, a Covenant was bought fo2 the Rent, and 
pleaded that it could not be let, but it does not appear by the 
Book that Judgment was given, Vid. Newton and Weeks, 
aleyn's Rep. 79. One reciting that he was ſeized of ſuch Land, pod. 53, 59. 

anted a Kent out of it, and covenanted to pay the Rent; he could 3 Lev. 193. 
not plead to his Covenant that he had nothing in the Land, 


* 


judgment pro Quer, 


Bockenham verſus Thacket. 4 


Trin. 4 Jac. 2 Rot. 145t: 


LLAS prout patet Termino Paſchæ ult. præterit Rotulo ſex- 4 Special ln. 
A centeſimo octogeſimo continetur fic. Memorandum quod vi- "_ init 
cſimo.otavo die Maii iſto eod' Termino venit hie in cur' Hugo * Aue. 
Bockenham per Robert' Snell Attorn' ſuum & exhibuit Juſtic' Dom 
Regis hie quandam billam fuam verſus Pet' Thacker ſen' un' Attorn' 
cur Dom” Regis de Banco bic præſentem hic in cur' in propria per- 
ſona ſua de placito Tranſgr. ſuper caſum cujus quidem Billz tenot 


ſequitur in hzc verba. Juſtic Domini Regis de Banco hic. Norf. fl. Ore fd e, 


ic in cur in propria perſona ſua pro eo videl't quod cum quidam cecding 13 4 
Thomas Seely indebitat' fuiſſet eidem Hugoni in quadam pecuni# dant was in- 

lumma exceden' duodecim libras Cumque etiam prædictus Pet (ut . int 
ple dixit), indebitat” fuiſſet præfat Thom Seely in duodecim libris . 28 


aut eo circit præd'ꝰ Petrus quinto die Septemb Anno Regni Dom dane promiſes 
rnarire 


deratifhe quod idem Hugo ad ſpecialem inſtantiam & requiſitione' procure a Note 


under the 


prædict Petri procuraret ordinem prædict Thomæ Seely in ſcriptis Hand of f. s. 
ſub manu ſua præfat' Petro pro ſolutione denarior” quos idem Pet” th Nene 


lito Thomz debuit aut alicujus partis eorundem eidem Hugont which be ow- 


luper le aſſumpſit & eid* Hugoni adtunc & ibidem fidelit' promiſit 21 
quod ipſe præd' Petrus denar illos vel aliquam partem inde juxta we} pep 
bujuſmodi ordinem bene & fidelit ſolvere & contentare velſet. Et Paint. 4 
lem Hugo in facto dic qd' ipſe permiſſioni & afſumptioni pred” avers that he 


rocured ſuch 


in præd fidem adhibens poſtea ſcilicet præd quinto die Septemb' Roe, aud 
dem prædiqi Thomæ Seely in ſcriptis ſub manu & nomine ipſius 
"mz Sely ſubſcript” & præfat' Petro direct dictuſq; Thomas, 
1 requiſivit ipſum Petrum ſuper viſum Ordinis ſive not illius 
Ng ond eid' Hugoni vel ejus ordini quinq; libras & ad collo- 
eaſdem ad compotum ipſius Thomæ Seely idemqz Hugo —— 

| A. 8 cilic 


Hugo Bockenham per Robertu' Snell Attorn ſuu' queritur de Pet” pliinif in a 
Thacker generoſo uno Attorn' cur Dom Reg de Banco hic præſente gie Sum of 


Jacobi ſecundi nuper Regis Angl' Tertio apud Hetherſett in Conſi- Plana would 


tor payment of 


no tertio ſupradicto apud Hetherſett prædictam procuravit Ordi- he Hegendea 


1 th _—_— 
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And requeſted (cilicet eiſdem die & anno ibidem oſtendebat præfat. Petro ordine 1 


the Money. & notam ill' & eum requiſivit ad ſolvend. fibi dicto Hogoni e. os. 
dem quing; libras prædictuſqʒ Petrus adtunc & ibidem habuit vile decl; 
Ordinis & notæ ill prædictus tamen Petrus promiſſion' & affoms pre 
tion' ſuas prædiddas minime curans ſed machinans & frauduleny ri 
intendens ipſum Hugon' in hac parte callide & ſubdole decipere b 
& detraudare prædictas quinq; libras ſeu aliquem denarium inge via 
panel. hicet ſæpius requiſit' eidem Hugoni non ſolvit ſeu aliqualit con 
tentavit fed ill' ei hucuſq; ſolvere omnino recuſavit & adhue . 
Then be lays ir cuſat, Cumque etiam prædictus Hugo poſtea ſcilicet præcido Mead 
” quinto die Septembris anno tertio ſupradi&' apud Hetherſert Dre. 
dic” procuraſſet Ordinem cujuſdam Thomæ Seely in Scriptis ſy 
manu & nomine ipſius Thome Seely ſubſcript” & præfat Petr; 
direct'ꝰ dictuſque Thomas perinde requiſwiſſet præd Petru ſuper ſ 
viſum ordinis {ve not' jllius ad ſolvend' eidem Hugoni vel ejus o. 
dini quinq; libras & ad collocand' eaſdem ad compotum ipfvs 121 
Thomæ ipſe prad' Petrus in conſideratione inde poſtea ſcilicet vi. ut 
ceſimo nono die Septembris anno tertio ſupradicto apud Hetherſet | 
pra” ſup ſe aſſumpſit & eidem Hugonꝰ adtunc & ibidem fideſir pm be 
miſit qd' ipſe præd Petrus przd' quinq; libras ult mentionat cidew ſe 
Hugon' cum inde poſtea requiſir' eſſet bene & ſidelit' ſolvere & con- L 
tentare vellet præd tamen Petrus promiſſion” & aſſumption ſis 9 
præd' ult' mentionat' minime curans ſed machinans & frandulent 
intendens ipſum Hugon' in hac parte callide & ſubdole decipe & (0 
defraudare præd quinqʒ libras ult' mentionat* eidem Hugo het * 
ad hoc per ipſum Hugon' viceſimo die Octob' anno tertio ſupn- | 
dido & ſæpius poſtea apud Hetherſett prædict requiſit' fuiſſet) non 
ſolvit ſeu aliqualit' contentavit ſed ill' eſt hucuſq; ſolvere omnino 
recuſavit & adhuc recuſat ad dampnum ipſius Hugonis detem li 
brarum. Et inde petit remedium, &c. Pleg de proſequend johat- 
nes Doe & Richardus Rae. Ard baba 
The Pefen- Et prædictus Petrus in propria perſona ſua venit & defend vin 
.” injur quando, &c. Et petit licenc' inde interloquendi hic ug; 
diem veneris prox? poſt craſtinum Sanctæ Trinitatis & habet, &. 
idem dies dat eſt præfat Hugoni hic, &c. Et modo ad hune dien 
ſcilicet diem Veneris prox' poſt craſtinum Sanctæ Trinitatis vent 
And demurs Cam præd' Hugo per Attorn' ſuum prædict quam prædictus Petr 
tothe ect in propria perſona ſua, Et ſuper hoc idem Hugo petit qd ped 
9 Per' ad Billam ſuam prædict' reſpondeat, &c. Et prædictus Petr 
ut prius defend vim & injur. quando, &c. Et dicit qd namauo 
præd modo & forma prædictis fa” ac materia in eadem content 
minus ſufficien in lege exiſtunt ad prædict' Hugon' action (vi 
prad' verſus ipſum Petrum habend' manutenend” quodq; ipſe a 
narration” illam modo & forma prædict fact neceſſe non habet tc 
per legem terræ tenetur reſpondere & hoc parat' eſt verificare unde 
pro defectu ſufficien' narration in hac parte idem Petrus petit Jodi 
cium. Et quod prædictus Hugo ab actione ſua præd verſus jpſun 
Petrum habend' præcludatur, &c. 3 - 


* 
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*. "Et pradictus Hugo ex quo ipſe ſufficien' materiamin lege ad acti- 
e on. ſuam præd' verſus ipſum Petrum habend' manutenend' ſuperius 
. (ecclaravit quam ipſe parat' eſt verificare quam quidem materiam 
Þ 2Ji&us Petrus non dedicit nec ad eam aliqualit' reſpondet ſed ve- 
p. gestion illam admittere omnino recuſat petit Judicium & dampna 
o occaſione præmiſſ. ſibi adjudicari, & c. Et quia Juſtic. hic ſe ad- 
© gare volunt de & ſuper materia in narratione predic ſpecificat' 
rinſquam judicium inde reddant dies dat eſt partibus prædictis hic 
. uſq; diem Martis prox” poſt tres ſeptiman Sanct Michael' de audi- 
end inde Judicio ſuo quod iidem Juſtic hic inde nondum, &c. 


A 

N Bockenham verſus Thacker, 

in an Action upon the Caſe the Plaintiff declared, that J. S. was pon. .,, 
185 indebtev in a Sum of Money to the Plaintiff not exceeding 


l and that the Defendant (as he the Defendant ſaid) was in- 
debted to J. S. in 121. oz thereabout. 

That the Defendant in Conſideration, that the Plaintiff at his 
Requeſt would pꝛocure an Der from J. S. in wziting to the De- 
if fendant ko? Payment of the Money which the Ocfendant owed 

S. o any Part thereof to the Plaintiſt, he pzomiſed to pay the 
Yoney accozding to ſuch Der. 
The Plaintiſt avers, that he pꝛocured ſuch Ozder from J. S. 
im the Defendant to pay him; which he ſhewed to the Deken⸗ . 
dint, and the Defendant refuſed to pay, &c. | 

The Defendant demurs generally to the Declaration. 

Levinz fo2 the Defendant argued, that it was not ſufficiently 
[tt fozth, that the Defendant was indebted to J. S. and if not, 
there was no Conſideration. 

Cur, contra, Foz it muſt be intended that he was indebted, fo2 
tis ſet fozth that the Defendant ſaid ſo, bu: if not, the Pꝛocuring 
the Note at the Defendant's Requeſt by the Plaintiff was a ſuffi - 
dent Conſideration, - | | 

It was objected further, that the Plaintiff had not alledged that 
he Pocured the Mote at the Requeſt of the Defendant, as the 
INteement was, and fo2 that 3 Leon 91. was cited, in Conſſ- 


nit 
5 deration that he ſhould repair ſuch Part of a Houle at his Requeſt; 
red lt vas held naught fo2 not laying the Repairing to be done at 
rus Requeſt, Sed non allocatur, fo2 it ſhall be intended to have been 


ne at Requeſt, and ſo fs Bretton and Bolton's Caſe, 3 Cro. 
46, 2 Cro. 404. Berisford's Caſe, and Poynter's Cale, 1 Cro. 
au den, All thoſe Caſes are after Cerdict, and ſo is the above 
i Cale. See moze of this Caſe afterwards, kol. 74. 


Termino 
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In Communi Banco. 
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Erjeant Trinder moved the Court to ſet aſide a Gerdi recs 
vered in an Aion fo2 the Peſne P2ofits after a Recovery in 

an Ejeitment, ſhewing that the Defendant in the Ejectment 

had bꝛought another Ejectment ſince and recovered; ſo that the fs 
Recovery was diſafirmed, and-therefoze there ought to have bee 
no Recovery fo2 the Meine P2ofits ; but the Botton was dend 
by the whole. Court, | 


Leigh verſus Ward. 


Ebt upon a Bond, the Condition was to perfozm en 
_# Award, and the Defendant pleaded, that the Arbitrata 
made no award. 5 Se 
The Plaintiff replied, that after the Bond entred into, and 
befoze the Time ſet in the Condition fo2 making of the aud, 
ſcilicet tertio die Novembris, anno, &c. per quoddam Scriptum 
ſuum arbitr* adtunc & ibidem fact, &c. and ſo ſets font the 
Award, upon which the Defendant demurred, becauſe no Place 
was mentioned where the Award was made. 
vide poll.) Tremain fo2 the Plaintiff ſaid, That the adtonc & ididen 
ould refer to the Place mentioned in the Declaration where (hf 
Bond was made. | o 
Cur' contra. The adtunc & ibidem cannot be referred to the 
Place in the Declaration, and there is no Place mentioned in the he 
Replication. CUhereupon Judgment was given koz the Di t 
kendant. | PF, 


— , ——— ˙̃ nn 


Memorandum, 992. Juſtice Eyre came to this Court it 0. 
Mod. 
e Defire of the Court of King's Bench, who were trying oi N > 
Cauſe at the Bar, to know the Opinion of the Court of Col if 
mon Pleas upon this Queſtion. An Jnfant who was a Patt? l 
' the Ejetment that was upon Trial, had anſwered a Pil f 
Chancery by dis Guardian; whether that Anſwer could be rin 
in Evidence againſt the Inkant? And the Opinſon of the who 
Court was, that it could not be read, fo? it fs not Reaſon, i 
what the Guardian wears in his Anſwer ſhould affett che Jniol 


n | Blake 
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Blake verſus Clattie. 


Keſpaſs Quare clauſum fregit & diverſa onera equina of GM Poſt. 174. 
vel had carried away, per quod viam ſuam amiſit. | | 

After Uerdict it was moved in Arreſt of Judgment, That the 1 Mod. 19. 
perla onera equina Was intertain, and then mentioned the ur, 
Loſs of his CUay, and had ſet fozth no Title to the Map, noꝛ ſet 453, 46. 
foth any Certainty of it. | N.Lutw.443, 
It was (aid on the other Dide, That the Jncertainty was ald⸗ oſt. 186. 
ed by the Uerdict, and the other Matter about the Tay was only 
laid in Aggravation ok Damages. | 2 

But the Court held the Exceptions material, and thought it 
(ould be very inconvenient to permit ſuch a Fozm of putting a 


Citle to a (lay into a Declaration in Treſpals. Vide 3 Lev. 261. 
1 Danv. 28. pl. 13. 9 


Anonymus. 


N an Action of Debt fo2 Rent, the Plaintiff declared in Mi- 
chaelmas-Term laſf, and laid the Demiſe to be Anno primo 
Jacobi ſecundi Regis. 

The Defendant pleaded Nil hab' in Tenementis, and the Plain. Pot. 99. 
s Attomey delivered a Copy of the Jſſue where the Demiſe en 52.69: 
was laid Anno primo Regis nunc, and fo the Nifi prius Roll was 
at firſt ; but it was obſerved that the Plaintiff's Attozney had a- 
mended it, but gave no Notice thereof to the Defendant's Attoz- 
ley, no2 delivered him a new Copy of the Jfſue, and ſo went to 
Trial, which pꝛoceeded, the Niſi prius Roll being right, and a 
Cerdit was found foz the Plaintiff. 

Ind it was moved by Serjeant Rotheram, That there ſhould 
be a new Trial granted; koz the Defendant was ſurpzized to find 
the Recodd right, when they had a w2ong Copy of the Jſſue. 

But it appearing to the Court, That the Defendant notwith- 
landing pzoceeded in bis Defence, and the Gerdic was after a 
ng Evidence, the Court would not ſet it adde, but ozdered the 
Plaintiff's Attozney to attend fo2 the undue Pꝛactice in making 
aan amendment in ſuch Banner. 


* Bailes 
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hBailes ver ſur Wenman. 


| 3 upon a Special Uerdi# the Caſe appeared t 
thus: * 
That Articles of Bartiage were made between the elde& Son 
and Heir apparent of the Defendant and Martha, one of ty 
Daughters of one William Nailor, whereby the Defendant ia 
to ſettle the Lands in Queſtion upon the Lefſo2 fo2 his Life, am 
after his Deceaſe upon Martha fo her Jointure, with a Þtovicy, 
That the Lefſo2 ſhould make a Leaſe of the Pꝛemiſſes to the De. 
kendant foz ninety-nfne Years, if the Defendant and Suſan his 
Mite ould fo long live, and that Suſan died befoze the Leal 
made to the Plaintiff, So the only Queſtion was, Whether thy | 
0 = ninety-nine Pears determined by the Death of the (ij tl 
ulan | | 1 
The Court upon the firft opening, without Argument, were al j 
of Opinion, that it did determine, and ozdered Judgment to be 
entred fo2 the Plaintiff, 5 Co. 9. Jn Bradenell's Caſe, Dani 
and Waddington, 2 Cro. 378. Vide Dyer 67. and 1 Inſt. 225. 
Trupenny's Caſe. Vide Anderſon 151. A Leaſe made to Ty 
fo2 their Lives, abſque im petitione vaſti durant' vitis of the Ii. 
ſees, and held that this Peivilege would hold to the Survive; 
fo2 tis reaſonable to give the P2ivilege as large a Conſtrultionas 
the Inteteſt. 


Bokenham verſus Thacker. | 
Trin. 4 Jac. 2. Rot. 1451. 


5 18 Plaintiff declared, That whereas one Thomas Sly 

was indebted: to him in a certain Sum of Yoney, amount 
ing to above 121. and whereas: the Defendant (as he ſafd) was 
indebted; to the afozeſa(d Seely in 12 1. oz thereabout ; the Defen 
dane in Conſidoration that the Plaintiff, at the ſpecial Jnſfanc? 
and Requeſt of the Defendant, would pꝛocute an Oper from the 
ſalo Thomas Seely. in CUriting under his Hand, Directed to tie 
Defendant koz the Payment of the Money which the Defendan 
owed to the ſaid Thomas Seely, oz any Part thereof; , 

The Defenvant did pzomiſe to the Plaintifk. That he won 

pay the ſaid Money, oꝛ any Part thereof, accoꝛding to the ſad Ot 
der, and ſets fozth, That he pmiſſioni & aſſumptioni præd fiden 
adhibens, did p2ocure an Oꝛder of the afozeſaid Seely in Crit 
direed to the Defendant, requeſting him upon Sight of the Kol 


to pay to the Plaintiff, 02 his Oꝛder, frve Pounds, and Place 
to the Account of the lad Thomas Scely : And the Plaintiff of 4 
+ | 
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jim the ſaid D2der at ſuch a Day and Place, and requeſted him 
to pay the ſaid five Pounds, and that he did not pay, 8c. 
And upon this Declaration the Defendant demurred; and by 
Levinz f02 the Defendant it was argued,  _ 
firſt, That the Note is not alledged to be pꝛocured at the Re- 
queſt of the Defendant, (3 Leon. 91. Merry and Lewis) fn Conſi- 
deration that he would repair an Houle at the Defendant's Re- 
queſt he pzomiſed to pay; and alledgeth, that be repaired, and it 


vas held naught after Uerdit fo2 not laping, De repaired at Re- 
een 5 
Secondly, This is not koz a Outy to the Plaintiff, but colla- Requeſt, &c. 
teral, and became due upon a Special Pꝛomile; and therefoze a fey 
Requeſt ought to have been laid with Time and Place, > atk. 585, 


But both the Exceptions were over-ruled, and Judgment by 64 
the whole Court was given fo2 the Plaintiff. Foz when 'tis (ald 1 * 508, 
to be agreed, That ik he did pꝛocure at the Defendant's Requeſt |: Saund. ;5. 
a Note, there ſhall not be intended any Requeſt to be meant, o⸗ * Lutw.. 50, 
ther than what was included in the Agreement. Otherwiſe, if 12,“ 
the (ods had been to pꝛocure a Note when he ſhould be rcqueſt- 
ed: But as this Agreement is, no ſubſequent Requeſt was in⸗ 
tended, See fo2 that the Caſe of Bretton and Bolton in 1 Cro. 
246, 1 Cro. Pointers Cale, 194. and 2 Cro. 404. Berisford and 
Woodrofle, VVV FT 5 

as to the ſecond Point, Jf a Demand be neceſſary in this 
Cale, the whole Court were of Opinion it was ſufficiently laid, 
ut ſupra; (viz.) That at ſuch a Day and Place he ſhewed the 
Note, and requeſted him to pay it, without ſaying, adtunc & ibi- Antea 72. 
= requeſted him to pay it, fo2 all ſhall be intended done toge- 
* cited Hill and Wade 's Caſe in. 2 Cro. 523. as to the 

eſt, | | 

Sed nota, In that Caſe the Pꝛomiſe was to pay it upon Re- 1 Lutw. 231. 
Weſt: But here the Pꝛomile was not laid ſo in the Declaration; 3 Nd. 293. 
thcrefoze J take it, no Requeſt at all was neceſſary, 


<< © S—= ca - ET” WR” VWF w— 


2 


8 


; 
5 


Chamberlain verſus Cooke. 
"© PD Obertus Cooke nuper de Bury Sancti Edmundi in 40 ation vp- 


uld 2 Com' præd' Carrier attach. fuit ad reſpondend* Jo- o? Cg. 
On — Chamberlain de placito Tranſgr' fuper Caſum, &c. Et unde tom of Rag. 
en wy Johannes per Thomam Folkes Attorn' ſuum queritur quod Commun Car- 
ng; brædictus Robertus tertio die Octobris Anno Regni Domini #7191918 


59 Sand] nuper Regis Ang]. tertio & diu antea & continue _—_—— 
v 10 inde hucuſque fuit & adhuc exiſtit Communis Portator 
5 % a Common Carrier) & per totum idem tempus uſus fuit 

- "mevit per ſeipſum & ſeryien. ſuos cum Equis & Plauſtro 

7 hs (Anglice, 


„ 


— 888 r i 


— 
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2 m. (Anglice, Maggon) ipſius Roberti carriar. & portar. bona & c. 
mon Carrier. talla pro aliquibus perſonis hujuſmodi carriacon. & portacon, re. 
quiren. pro rationabil. mercede & ſtipendio proinde ſolvend. 3 

ab & inter Bury Sancti Edmundi præd. & Civitat. London jun 
agreament. & ſolucon. in ea parte faciend. & habend', Cumque 

The Cuttom etiam ſecund. legem & conſuetudinem hujus regni Angliæ omng 
e hujuſmodi communes portatores qui bona & catalla aliquarum per. 
ſonarum hujuſmodi carriation. & portation. fic ut præfertur reqy;, 

ren. eis deliberat. exiſten. abſque ſubtraecone ſpoliatione & ai. 

ſione ſalvo ducere cuſtodire & carriare debent & tenentur ita quod 

pro defectu vel pro defalt. talis communis portatoris vel ſervieg 

ſuorum hujuſmodi bona & catalla eis ſicut præfertur portand. g 

carriand. deliberat. non ſubtrahantur ſpolientur ſeu amittantyr 

Cumque etiam præd. Johannes ptæd. tertio die Octobris anno ter. 

The Particy- tio ſupradicto apud Bury Sancti Edmundi præd. poſſeſſionat. ful. 
Goods deliver. ſet de bonis & catallis ſequen. videlicet, de duabus argenteis Cn. 
ne A (Anglice, Salvers) una alba Pelvi (Anglice, a Baſon) qu. 
tuor Candelabris argenteis una patina pro emunctoriis (Anglice, off 
Snuffer-pan) un. par argenteorum emunctoriorum (Anglice, q 

Pair of Snuffers) ſex culullis (Anglice, Tumblers) duobus po. 

lis argenteis (vocat. Tea-pots) duabus ſeriebus (Anglice, Seto) 
argenteorum vaſcillorum (Anglice, vocat. Caſters) quinque argen- 

teis ignitabulis (Anglice, Chafing-viſhes) tribus argenteis pixidibus 

pro nicotian. (Anglice, Cobacto · boxes) tribus coralliis cum ſcapis 

argenteis (Anglice, Socket-Cozals) tribus poculis argenteis(voct, 

Wants (alii.) Cans) quatuor poculis more Japoniz pictis (Anglice, Japan) 
Pots) quatuor poculis argenteis undecim ſalillis argenteis duabus 
Wants (alio) Jaminis argenteis duobus diſcis argenteis (vocat. Coffee-Diſhes) 


there being 


Pots and Can- UNO poculo argenteo (vocat. a Child's Pot) uno candelabro arget- 
fre. de. teo (vocat. A Dand-Candleſtick) una argentea capula (Anglice, f 
Ladle) duobus cultris & furculis (Anglice, Knives and Fons) un. 

decim unciis argenti format' in diverſas argenteas nugas (Angle, 

Uncertain Silver Toys) duabus ſeriebus (Anglice, Sets) aurearum fibuls 
rum (Anglice, Buttons) ſeptem annulis lapideis (Anglice, Stole 

Rings) quatuor deargent' thecis pro candelis (Anglice, vol 

Gilt Sockets) duobus pixidibus pro pulvere ptarmico (Anglict, 
Snuff-Boxes) quinque par. fibularam metallinarum (Angle, 

Metal Buckles) duodecim fibulis ſeptem lapillis ornat (r 

glice, ſeven Stone Buttons) una ſerie Cyanorum & Gran 
(Anglice, a Set of Turks and Garnets) ſex par. ærearum fil 

Wants (aliis.) larum ſex par. lapidearum fibularum (Anglice, Stone Button 
| quatuor poculis pro potu Turcico unice marginatis (Anglice, vo. 
| cat. ſingle Tipp'd Coffee-Difhes) duodecim longis & duodecin 
Wants (aliis) rotundis fibulis lapideis (Anglice, Stone Buttons) ſex argent 


— — rutellis (Anglice, Scoops) octo par. fibular. (Anglice, Ly 


Wai catiar.} una Theca argentea (vocat. a Spzinging-Caſe) quatuor * 
Waats (alis) Iis more Japoniæ pict duplicat. marginat. (Anglice, vocat. Wolle 
| 4 


omnes pficat. marginat. uno poculo (vocat. a Mug) unice marginat' tri- Wants (alio) 
m per. bos pixidibus pro pecunia (Anglice, Money Boxes) duobus po- Wans (all) 
rec. aui (vocat. Dzam-Cups) una pix ide pro zibetho (Anglice, a Ct- 


ttantur 
NO ter. 
It. fuil. 
eis Cin. 
n) qu. 
glice, oN 
glice, a 
I pocu- 
, Stts) 
e argen- 
1x1dibus 
m ſeapis 
$(vocat, 
Japand 
duabus 
Dikhes) 
0 argeſt- 
nglice, d 
kg) un. 
Anglict, 
1 fibuls- 
„Stole 
„ voa 
Anglice, 
Anglict 
af (A 
zranatol, 
um fbi 
zuttons) 
lice, 0. 
juodecim 
argenteb 
uttons) 
Ir port 
Japand 

double⸗ 
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lle tipp d Mugs) duobus poculis more Japoniæ pictis (Anglice, Wants (aliis.) 
qapan'y Bugs) cum pedibus unice marginat. un. par. parvorum Vans (alen 
Candelabrorum argenteorum ſeptem poculis lapideis (vocat. Fire: 
gtone Bugs) duobus poculis pictis duplicat. marginat' ſex parvis 
roculis (vocat. ugs) duobus magnis poculis (vocat. Mugs) du- 


7 


vet Box) treſdecim cochlearibus argenteis undecim argenteis fur- 
calls (Anglice, Fozks) & viginti & duabus peciis auri (vocat; 
Guineas) ad valentiam Centum octoginta & ſeptem librarum quin- 
decim ſolidorum & quinq; denarior. ut de bonis & catallis ſuis p- 
pris Et fic inde poſſeſſionat. exiſten. idem Johannes poſtea ſcilicet 
exdem tertio die Oftobris anno tertio ſupradicto apud Bury Sancti 
Edmundi præd' bona & catalla illa præfat' Roberto ad eadem à To te carried 
Bury Sancti Edmundi uſq; Civitatem London præd' ſalvo ducend 
wſtodiend. & carriand. tradidiſſet & deliberaſſet & præfat Roberto 
adtunc & ibidem præ manibus ſolviſſet tres ſolidos legalis monet. 
angliz pro carriatione & portatione bonorum & catallorum illo- 
um quæ quidem bona & catalla præd. Robertus ad eadem a Bury 
anti Edmundi præd' uſque pred. Civitatem London ſalvo du- 
end. cuſtodiend. & carriand. & præd. tres ſolidos pro carriatione 
& portatione eorundem adtunc & ibidem habuiflet & recepiſſet 
prædictus tamen Robertus bona & catalla prædicta poſt delibera- 
tonem inde eidem Roberto juxta conſuetudinem prædict' & of- 
fei five oneris communis portator. prædict. exigent. non carriavit 
ulque Civitatem London prædict ſed idem Robertus bona & ca- 
alla præd. tam negligent. & improvide cuſtodivit carriavit & diſ- 
poluit quod pro defect. bonæ curæ & cuſtod. ipſius Roberti bona 
6 atalla prædicta poſtea ſcilicet quarto die Octobris anno tertio 
ſopradict. apud Bury Sancti Edmundi prædict amiſſa & deperdit. The Defendane 
fuerunt ad dampnum ipſius Johannis ducentarum librarum & inde 


London. 


produe ſeam, &c. 
Et przzd' Robertus p Johan Craske Attorn' ſuum ven & defend 


te Pmiſhs ſuperius ei impoſit. put præd. Johannes Chamberlain 
"Prius verſus eum queritur & de hoc por! ſe ſuper Patriam & 

we Johannes Chamberlain fimilit. Ideo Przcept' eſt Vic. quod 
enire fac hic à die Sanctæ Trinitatis in tres ſeptimanas duodecim, 
e. Fer quos, &c. Et quia nec, & c. ad recogn', &c. Quia tam, &c. 


y Note, The Want of alis, alio, aliis, ee. ſeems in on Demurrer: 
ut here (it being only in Arreſt of Judgment) twas held well. 


Chamberlain 


Wants (aliis.) 
thrice, 


from Bury to 


loſt them. 


Not guilty 
um & inju? quando, &c. Et diò quod ips' in nullo eſt culpabilis * We 


* 
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Chamberlain verſ#s Cooke. 


t Vent. 238. IN an Aﬀfon againſt a Common Carrier the Plaintiff declares 
Acer 165 That he was poſſeſſed of divers Goods, (viz) Quatuor pocl. 
Palm. 523, lis argenteis, uno poculo argeriteo, duabus ſeriebus aurearum fiby. 
Oro. Jac.262. Jarum, (Anglice, Sets of Gold Buttons) una ſerie Cyanorun & 
w anden Granatorum, (Anglice, a Set of Turks and Garnets) and ge 
3 Salk. 19, Divers other Things in the Oeclaration mentioned, and that he 
yoo. delivered them to the Defendant to carrp from Bury St, Edmune, 
to London, there to be ſafely delivered to the Plaintiff, and that 
he patd the Defendant thzee Shillings fo2 the Carriage, and that 
the Defendant afterwards thzough Megligence loſt them. 
The Defendant pleaded Not guilty, and after Gerdict fo the 
Plaintiff it was moved in Arreſt of Judgment, that the Declars 
tion was inſufficient. 
Firſt, Pe declares of four Silver Pots, and then afterwards 
ok one Silver Pot, and doth not ſay uno alio poculo; and the 
like Omiſſion there is in divers other Parts of the Declaration: 
Sed non allocatur, Foꝛ if fo2 Mant of the Moꝛd alio oz alis the 
Thing ſhall be taken to be the ſame, and ſo a Tautology, then 
the Jury ſhall not be ſuppoſed to have given Damages fo! the 
Things ſo lald; and if in Conſtruction they are to be take as 
divers Pots, then Damages are well given fo2 them. 
Secondly, And that which was moſt inſiſted upon was the Jn 
certainty of a Set of Buttons, and not ſaid how many Turke 
Stones, and how many Garnets; as an Action of Trover pro 
Anrea 67. ducentis ovibus matricibus & agnis has been held naught, fo? not 
Vent. 367. ſetting foxth how many Ewes and how many Lambs. 
Belle 153- But the Court here held the Declaration well enough; fo! 8 
Brevhouſe, Set is a ſuſſitient Certainty, being intended to be well knownto 
with Utenſils thofe that deal in ſuch Things, and in what Number the precious 
* Stones are placed in ſuch Sets. The Caſe of Tailour ail 
notfaid what Wells. Trin. 21 Car. 2. Rot. 302. B. R. Trover decem pariun 
they were. velorum & tegutarum (Anglice, ten Pait of Curtains and Us 
251d. 174. lence) where the Plaintiff had Judgment, is as incertain. Þ 
Ward. Style 419. Trover-foz two Pletes of Cloth. Vide Cro. 244 1 
2 2 76 Þatband ſet with Pearls and Diamonds, the Plafntiff had Jud: 
: Sid. 445. ment in Trover. Sed nota. In that Caſe no Exception was 3 
1 Vent. 71. ken to the Incertainty. Mod. Rep. 46. and Sid. 445: Herbert - 
z Salk.654- Lane. Vide Style 370. an Action againſf an Inn Keeper foz a Þil 
of Cloaths and other Goods loſt, Sie nota, d Carrier s Path 
ſufficient Certainty, 


4 5 Killigrex 
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. I 
Killigrew verſus Sawyer. 


lars, n an Acklon of Covenant the Plaintiff declared, That he had . air. 466. 
pocu. end held the Office of Ctce-Chamberlain to the Queen Dow: 5 Mod. 234, 
" fi. rn, and that by Deed p2oduced in Court he agreed with the De: 3 Neb. 55: 

um & ant fo2 the Sale of the ſaid Office, and that the Defendant 659, 678, 
nd of Would hold it with the Conſent of the Queen. But by the ſaid „ 717 
bat he Wrciting, the Defendant obliged himſelf, that the Plaintiff ſhould Cro. Jac. * 
mund Were, receive and enjoy (during the Life of the Plaintiff) divers 269, 386. 

d that WWenſons and Salartes belonging to the ſaid Difice, and that the | 

d that N endant ſhould receive no Part of them; 

Chen he ſets fozth, That the Defendant, at his Pꝛocurement, 

(0) the d with the Appzobation of the Queen, was admitted into the 

clara WW Office and enjoyed it, and there were ſix Pears atreat of a 

tain Salary belonging to the ſald Office, accozding to the d- 

wards ment akozeſald, due and payable to the Plaintiff, which he the 

nd the antik had not received, and the Defendant had not paid unto 

ation: Win licet ſæpius requiſitus, and ſo the Dekendant had bꝛoke his 

lis the WW ovenant. | _ 

„ then The Defendant pleaded in Bar, That he had from the Time 

for the WAN the Agreement afo2zeſaid, to the Time ok the Urit bought, 

ken as WWernitted the Plaintiff to receive yeatly the Pꝛoſits of the laid 

ſice, actozding to the ſafd Agreement; abſq; hoc, that the De- 

the In- ant had 02 received any Part of the Pꝛofits of the faid Office. 

Turk?) CU this the Plaintiff demurred, and ſhewed fo2 Cauſe of De⸗ 

ber pro rer, That the Defendant had traverſed Matter not alledged. 

fox not {nd upon the firſt Argument Judgment was given koz the De- 

mant by the whole Court, that the Plea was good: And the 

1 att held, that upon this Agreement the Defendant was not 

on (0 utd to pay the Money grown due fo2 the Pꝛofits of the Office 

122c10us nw the Plaintiff; but was only reſtrained from intermeddling 


it) them, and to leave them to be received by the Plaintiff, 


Note, This Judgment was given fo2 the Defendant that his 4 94. 43, 
a was ſtifficient, and thereupon a Writ ok Erro; was bzought * 

che King's Bench, and there two of the Judges were of Opt- 

M that the Declaration was naught foz Want of a good 

Math aligned, and therefoze they were fo2 reverſing of the 

went, quod placitum fuit ſufficiens, and fo? giving ot a new 

"Ment, quod narratio fuit inſufficiens; but the other Judges 

it fo? affirming of the Judgment. 


Buſh 


— 
— 
: 


| the Coda. defend vim & injur quando, &c. Et pet. audit. ſcripti pred, { 


| Andpleatsthe in Com Midd' viceſimo quinto die Aprilis Anno Regni ſui duod 
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Baſh verſus Buckingham. 


Debt upon a Bedf. fl. HOMAS Buckingham nuper de Shenly in G 

Bond. Bucks Peoman, alias dict' Thomas Buckingha 

de Houghton Reg in Com̃d Bedford Peoman, ſum fuit ad repo 

dend Mariz Buſh Vid' de placito qd reddat ei centum libras qu 

ei debet & injuſte detinet, &c. Et unde eadem Maria p Robert, 

Jenkin Attorn' ſuum dic qq' cum præd' Tho' undecimo die Mz 

Anno Dom' milleſimo ſexcenteſimo octogeſimo ſexto apud Lit, 

P quoddam ſcriptum ſuum obligatorium conceſſiſſet ſe tenen pr; 

at. Mariæ in præd. centum libris in ſolvend' eidem Mariz cn 

inde requiſit fuiſſet præd tamen Thomas licet ſæpius requiſit, yr 

dictas centum libras eidem Mariæ nondum reddidit; ſed ij. 

hucuſq; reddere contradixit & adhuc contradic' unde dic quod 

Profert in Cu- teriorat” eſt & dampnum habet ad valenc' viginti librarum & ind 

is beriptum. produc” Seam, &c. Et profert hic in Car' ſcriptum præd q'd: 

bitum præd' in forma præd' teſtatur cujus dat eſt die & anno ful 
pradict, &c. | 

Defendant Et præd' Thomas per Humfrid' Taylor Attorn' ſuum ven. 


ei legitur, &c. pet. etiam audit. conditionis ejuſdem ſeripti xc 
legitur in hæc verba, The Condition of this Obligation is ſuch 
That if the above-bound Thomas Buckingham and William Holk 
02 either of them, they o2 either of their Heirs, Executozs, a 
miniſtrato2s oꝛ Afligns, 02 any of them, do oz ſhall well and trul 
pay 02 cauſe to be paid unto the above-named Mary Buſh, her Et 
ecutozs, Adminiſtratozs oz Aſſigns, oz any of them, the full an 
juſt Sum of fifty-two Pounds and ten Shillings of good ant 
lawful Boney of England, in oz upon the. twelfth Day of Ne 
vember next enſuing the Date hereof without Fraud oz futthel 
Delay, That then this pzeſent Obligation to be void and of uo el 
fect, oz elſe to remain in full Fozce and Uirtue, Quibus lets 8 
audi? idem Thomas die qd' ipſe de debito præd. virtute ſcripti f 
onerari non debet quia die qd' p quendam Actum in Parliame 
Dom Caroli ſecundi nup Reg Angliæ inchoat. & tent. apud Welt 
fy. © ® © cimo edi? & proviſ. inter alia inactitat. fuit Authoritat. cjuſden 
Parliament. qd nulla pſona five pſonz quæcunqʒ ab & poſt 1 
mum nonum diem Septembris Anno Dom. milleſimo ſexcenteme 
& ſexageſimo ſup aliquem contractum ab & poſt pd vicelio 
nonum diem Septembris caperet ſeu caperent direct. vel indired. 
accommodatione (Anglice, Loan) aliquorum denar mercimonic 
merchandizarum vel al' commoditat' quorumcung; ultra valor J 
librarum ꝓ differend. (Anglice, Fozbearance) centum librarum 0 
anno & ſic ſecundum iſtam ratam ꝓ majori vel minori ſumma 10 


3 


Fol. II Mich. Anno 1 W. & M. in C. B. 81 
o longiori ſeu brevjori tempore & qd' omnes obligationes (An. 
gie, Bonds) contract & aſſurancꝰ quæcunq; poſt tempus præd 
aft ꝓ ſolutione alienjus ptineipal ſummæ pecun' accommodaud' 
rel convent” performari ſuper vel pro aliqua uſuria (Anglice, Alu- 
rp) ſuper quas vel per quas reſervat vel capt. foret ultra, ratam 
er librarum in centum Hbris ut-pfertur penitus vacuæ forent put 
per eundem Actum (inter af) plenius liquet & præd. Thomas die 
quod poſt præd' viceſimum nonum diem Septembris in actu pred” 
ſygerius mentionat᷑ & ante. or ſcripti obligat pred. ſcilicet 
med undecimo die Mali An milleſimo ſexcenteſimo octoge- 
imo ſexto ſupradict'ꝰ apud Luton pred” int pfar Mariam & ipſum 
Ibo corrupt & contra- ford Statute præd' agreat & concordat᷑ fuit 
ad præd Maria accommodaret eidem Thomæ quinquagint᷑ libras ei- 
dem Mariæ pdict duodecimo die Novembris in conditione præd. ä 
ſee reſolvend quodgz, Fd. Thomas pro lucro intereſſe differendo 

K dando diem ſolutionis p̃dict quinquaginta librarum p tempus 

Illod ſolveret præfar̃ Mariæ ſummam duarum librarum & decem 

ſoldorum Qnodqʒ p ſecuritat᷑ ſolutionis tam prædidtarum quinqua- 

a librarum de principal. debito præd. quam prædict. duarum li- 

drum & decem ſolidorum ipſe idem Thomas per ſcriptum ſuum The Bond ro 


The uſurlous 
Contract. 


obligatorium debit legis forma conficiend' deveniret tent᷑ & obligat n. om. 
en. N Mariæ in centum./ libris cum conditione eidem ſubſcript pro 
2d, | ſalutione quinquaginta & duarum librarum & decem ſolidorum ſu- 


per dia” duodecim diem Novemb. tunc prox ſequem & idem 
Thomas ulterius die qd' in performatione corrupt. concordiæ pᷣd' 
nt, ipſam Mariam & præfat̃ Thomam in forma præd' habit & 
ht prædict' Maria poſtea ſcilicet dict undecimo die Maii An- 
no Dom milleſimo ſexcenteſimo octogeſimo ſexto ſupradicto apud The Money 
Luton. pdict' accommodavit eidem Thomæ quinquaginta libras 
relolvend. eidem Mariz pdicto duodecimo die Novembris tunc 
tox ſequen. Quodq; ipſe idem Thomas pro ſecur. ſolutione tam 
Nitarum quinquaginta librarum quam pdict duar. librar. & de- 
em ſolid. pro intereſſe & lucro differendo diem ſolutionis inde 
per ſcriptum obligatorium pd hic in cur. prolat adtunc & ibidem 
derenit tent & obligat pfat Mariz in pdict centum libris cum 
wnditione pdict. ſuperius recitat. Quodq; pd' Maria tunc & fu gast f. 
videm accepit pdict' ſcriptum obligatorium pro ſolutione pdict wen ior it, 
Wnquaginta duarum librarum & decem ſolidorum ſecundum for- 
mam & effectum corrupt. concordiæ pdict. Et pdict Thomas ulte- 
nus die quod pd ſumma duarum librarum & decem ſolidorum pro 
rend. & dand. diem ſolutionis p̃dict quinquaginta librarum er Cent. 
fro tempore pdict' ſi ut pfertur excedit ra? ſex librarym pro cen- 
un libris pro uno anno per quod ſcriptum obligatorium ꝑdictum 
ln in Cur. prolat᷑ vigore pred. Actus Parliamenti vacuum & nul- 
r r exiſtit & hoc parat. eſt veriſicare unde pet. Ju- 
| 1 » = = * - 2 © , 5 * 
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The r Et pdidt Maria die quod ipſa per aliqua przallegar' ab a1, 
the Bond was ſua prædict verſus predier Thomam habend' pcludi non 5 
made ez Qui die quod pdito undecimo die Maii Anno Doi millet” 


vener in his 


abſence, who fexcenteſimo octogeſimo ſexto ſupradicto apud Luton pig ,4 
Condicion, and TEQUIfitionem præd Thoms inter ipſos Mariam & Thomam agrey, 


ee Ace. fuit in forma ſequen, videticet, quod eadem Maria accommodzjy 
ment. dier Thomz quinquaginta libras legalis Monet. Angliz ac de c 
haberet & reciperet pro intereſſe & dando diem ſolutionis inde ſe 

cundum ratam quing; librarum pro centum libris pro uno anno 

A Scrivener non amplius. oda; quidam Thomas Cheyne de Luton prey 
made the ſcriptor* qui tunc in manibus ſuis habuit quinquagint' libras de q. 
m7 na? ipfius Mariz illas dict Thomæ Buckingam ſolveret & deliben 
ret ac pparatet & de pfat Thoma Buckingam & pd Willielmo Hoy 

in conditione nomina? caperet ad uſum ipſius Mariz legale (cri 

tom obligatorium cum conditione pro ſolutione pd. quinquaginty 

librarum cum intereſſe ſecundum ratam quing; librarum pro 9. 

tum libris ut præfertur & eadem Maria vlterius die quod pdid 

e poſtea die & anno ult* ſpeciſicat᷑ apud Luton gl, 
fendane, And ſolvit & deliberavit pd. Thome Buckingam pd quinquaginn |: 
took the Bond hras ac adtune & ibidem in abſentia & ſine notitia ipſius Mii 


Plainiiff's No dict ſcriptum obligatorium in placito prædicto ſuperivs ſpec 
tice, -- ſcripſit & de præd Thoma Buckingam & Willielmo ce pit in con- 


ditione cujus pd. ſumma quinquaginta & duarum librarum & de 
oem ſolidorum pro quinquagimt & um libris & quing; ſolidis n 
ligent improvide & ex errore'pd ſeriptoris contra voluntaten 
Traverſe of the abſq; noticia ipſius Mariæ ſeript & infer? fuit abſqʒ hoc quod int 
w—_— ipſam Mariam & pfa? Thomam Buckingam corrapre contra for- 
mam Statut pd. _ ſeu doneordat᷑ fuit modo & put pred, 
Tho' Buckingam fuperias placitando allegavit & hoc parat eſt ve. 
rificare unde pe? judiè & debitum ſuum pred? anacum dimpui 
ſais occaſione detentionis debiri illlus ſibi adjudicari, &. 
Demurrer, Et pdi Tho Buckingam dic quod placitam pred. per plat 
Mariam ſuperius replicando placitat᷑ materiaq; in eodem content 
minus ſufficien' in lege exiſtunt ad ipſam Mariam action ſuam pd. 
inde verſes eum habend' manutenend' ad quod quidem placitoh 
modo & forma pd. ſuperius placita? idem Thomas Buckingam te 
ceſſe non habet nec p legem terre tenetur aliquo modo 
& hoc parat eſt veriſicare prout Car, &c. Unde p defeats ſuft- 
ciefd rephicationis in hac parte idem Thomas Buckingam (vt privy 
t jadie & q& pd' Maria ab aQione ſua pd' inde verſus eum by 


nd. ludatar, &c. Fs 

- - fufficien? materiam in lege in pl 
Mariam! 
ha bend mM 


cito ſuo præd ſuperius repheando placitat ad ipfam 

nem ſuam prædict' verſus pred Thome Buckingan 1 4 

nutenend' foperius altegavie quam ipfa parat* eft vorificare d 

. quidem matertam ptæd Thotnas Buckingam non dedic nec * 
3 e | 
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um aliqualit. reſpond. ſed verificationem il? admictere omnino te- 
"iſa eadem Maria ut prius pet judicium & debitym ſuum pra? 
dnacum dampnis ſuis occaſione detentionis debiti illlus ſibi adjudi- 
cari, &c. 41 25 2 Een 


Buſh verſas Buckingam. 


bt upon Bond in 1001. Penalty. 

The Defendant demands Oyer of the Condition, which Poſt. 10s. 
ms to pay the Plaintiff 521 10s. upon the 2d Day of Novem- = Selk. 
ber, which was at the End of ſix Months after the End of the 3 Nod 3, 
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| 
h Date of the Bond, and pleaded the Statute 12 Car. 2. that none 2»: 329. 


* ould take above 61. per Cent. fo; Uſe of Money, and makes all 1 
Ip- Bonds and Contracts fo2 moze Ule void, and ſhews that it was Cumberba. 
coruptly agreed between the Plaintiff and Defenvant, That the? 33. 
Plaintiff would lend to the Defendant upon the zith of May, 
1686. fifty Pounds, and that he was to pay the Plaintiff 2 1. 
10s. fo; the Fozbearance thereof upon the 12th of November next 
enſuing; and fo2 ſecuring of the Payment thereof, the Defendant 
ould. become bound in the Obligation, upon which the Atton 
was bꝛought, and in Perkozmance of the ſaid. cozrupt Agreement 
the Plaintiff lent the Defendant the 501. and he became bound 
ut ſupra ta the Plaintiff, and that the Plaintiff did receive the a- 
foeſaitd Bond, which became void by Fozce of the ſaid Statute, 
and ſo demands Judgment of the Action, | 
The Plaintiff repltes, That upon the 1 1th of May afozeſald, pogea 108. 
ii was agreed, that he ſhould lend 501. to the Dekendant, and 
thit the Defendant ſhould pay fo2 the Fozbearonce thereof accozw- 
ligto the Rate of $51. per Cent. and no moe, and that J. S. a 
Stivener-had 501; of the Plaintiff's in his Pands, and it was 
agreed between the Plaintiff and Defendant, that the ſaid J. S. 
Qould pap the 50 J. to the Defendant, and that the ſaid Serive⸗ 
net hould-take a lawful Bond with Condition to. pay the Jntereſt. 
a(0ding to the Rate of 51. per Cent. and that the ſaid J. S. the 
Acrivener. did pap to the Defendant the lain 501. and in the ab- 
lente, and without the Motice of the Plaintiff, took the Bond ut 
"ra, ex errore præd. Seri ptoris, contra voluntatem & abſqʒ notitia 
'plius Quer. 2 l. 105 was inſerted in the Condition ut ſupra, fo? 
ir Months Fo2bearance, abſq; hoc that it was cozruptly agteed 
between the Plaintiff and Defendant, as the Defcndant by his 
Plea lege. oft | 
0 this Replication the Defendant demurred, and it was fn: 
ited upon, That here tis expꝛeſlp pleaded, that the Plainteff ac- 
*Pted the laid Bond; which implies a Conſent to it; and tho' the 
Plaintiff ſays in the Replication, that he had no | Nottce at the 
* or Taking of the Bond, pet if there were Notice when it 
4s accepted, that carries the i Ir Couſent'to the _— 
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Agreement, But the whole Court gave Judgment fo2 the Plan. 
tiff, and held it to be the ſame Caſe with that of Neviſon a 
_ Whitley. 3 Cro. zor. F02 tho the Plaintiff did know how it 
was when the Bond was accepted, as it muſt be ſuppoſed in the 
Caſe of Neviſon, That the Plaintiff had Notice how it was When 
the Action: was brought, yet that does not make the PÞlaints 
Party to the cozrupt Agreement; aud the Plaintiff muſt uſe the 
Bond of Neceflity to recover the Money. 2 Cro. 677, Buck 
and Guilbank's Caſe. s 


Bracton verſar Liſter. 


N Aiton againſt an Adminiſtratoz, and not ſhewn in the De. 
- claration that Letters of Adminiſtration were committed to 
m. LES 
1 Sid. 228, 302. 


154.2:3,30. And this was held by the Court incurable, Foz tho'they ien 
in vil. verC. not the by what Authozity they were committed, pet it is nec 


— "nl ſary to ſet fozth, That Adminiſtration was committed to Charge 
Chamber con- him with the Action. 


tra & 2Cro.10, 


contra. Otherwile of an Executoz; It is not neceſſary to ſhew he pu 
ved the Mill, becauſe an Acton lies againſt him befoze Pyobate. 


— 


Dawſon verſus The Sheriffs of London. 


Caſe againft Midd. fl. —— Parſons nuper de London Mil. & Bal, 
renee woe pound Firebrace nuper de London Mil. nuper Vic. Civitat 
— pech London attach. fuer. ad reſpondend. Johanni Dawſon de placio 
Urlawry, and Tranſgr. ſuper Caſum, &c. Et unde idem Johannes Dawſon per 
py had Goods. Carolum Blood Attorn' ſuum queritur qq' cum quidam Radulphus 
J. de land Davis nup de London Vintner tertio decimo die Junii anno gli, 
for Goods ſold, &c. in Paroch* Beatz Mariæ de Arcubus in Warda de Cheap inde 
bitat. fuiſſet eidem Johanni Dawſon in vigint. & quinqʒ libris le 
galis monet. Ang]. p cerviſia lupulat. & illupulat. (Anglice, Belt 
and Ale) per præd. Radulph. de eod. Johanne Dawſon ante tem. 
pus illud. habit. & recept. ac fic inde indebitat. exiſten. præd. la. 
dulph. in conſ. inde ſuper ſe aſſumpſit & eidem Johanni Dawſon 
adtunc & ibidem fidelit. promiſit quod ipſe præd. Radulph. pred. 

vigint & quinque libras przfa? Johanni Dawſon cum inde po 
requiſit. eſſet bene & fidelit. ſolvere & contentare vellet Cumque 
etiam poſtea ſcilicet tertio decimo die Junii anno tertio ſuptadico 
And alſo vpon apud. London prædict' in paroch. & Warda prædict computaſſt 
6 Account cum præfat. Johanne Dawſon. de diverſis denar. ſummis eidem 
. Johanni Dawſon per præfat. Radulph. tune debit. pro diverlis 8 
cebrviſia lupulat. & illupulat. (Anglice, Beer and Ale) panda 
1 W 2, a 
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Piolph. de codem Johanne Dawſon ante tempus illud' empt. & 

wbit & ſuper comput' illo prædict' Radulph' invent fuit in arre- 

ng'erga eundem Johannem Dawſon in al vigint & quinque libris 

confimilis legalis monet Ang? & fic inde in arrerag exiſten ipſe i- 

gem Radulphus in conf. inde ſuper fe aſlumpſit præfatoque Joban' 

Dawſon adtunc & ibid' fidelit ꝑꝓmiſit qd' ipſe idem Radulph. præd. 

rigint & quinque libras eidem Jobanni Dawſon cum inde poſtea 

rquiſit eſlet bene & fidelit' ſolvere & contentare vellet præd' ta- 

nen Kad' ſeparal' promiſſion' & aſſumption' ſuas præd' in forma 

pd fact minime curans {ed machinans & fraudulent' intendens 

eundem Jobannem Lawſon de præd' ſeparalibus denar' ſummis 

(in toto ſe attingen' ad quinquagint' libr”) in hac parte callide & 

ſubdole decipere & defraudare præd' quinquagint' libt' ſeu ali- 

quam inde denar. eidem Johanni, Dawſon juxta promiſſion & aſ- 

ſumption' ſuas prad' nondum ſolvit ſeu aliqualit' pro eiſdem con- 

tentavit licet ad hoc faciend' præd' Radulphus poſtea ſcilicet 

quarto decimo die Junii anno tertio ſupradicto apud London præd. 

in parochia & Warda prad. per przd. Johannem Dawſon requi- Is. did not 

fi fuiſſer ſed ill' ei ſolvere omnino recuſavit ad dampn' ipſius Jo- e one:. 

han Dawſon quadragint'-librarum Cumque idem Johannes Daw- 

ſon pro obtentione dampnorum ſuorum per ipm occone nonper- 

ſormation promi ſſion & afſumption' predict. ſuſtentat. in Cur. The Plaintiff 

didi nuper Regis Jacobi ſecundi de Banco hic ſcilicet apud Weſtm. + dork 

per dreve Origina? ipſius nuper Regis extra Cur. Cancellar. ejuſdem 

nuper Regis apud Weſtm. præd. emanat. & retornabile & retornat. 

cram Juſtice ejuſdem nup Regis de Banco hic implacitaſſet præd. 

Radulph' in placito Tranſgr. ſuper Caſum pro non-performation. 

promiſion. & aſſumption. præd'. Idemque Radulph. pro eo quod Upon an AF 

non venit in eadem Cur* diQi nup Regis hic præfat᷑ Johanni Daw- 

lon inde reſponſ. ſecundum legem & conf. hujus regni poſit” fuiſſet 

in exigendo utlagand., in London præd. & ea oecaſione poſtmo- 

dum ſcilicet die Lun',viceſimo tertio die Aprilis anno regni dicti And is — 

nuper Regis Jacobi ſecundi, &c. quarto utlagat fuit in London . 

al ſectam præfat Johan. Dawſon de pred. placito prout p Record? 

inde in Cur. hic remanen' plenivs liquet & apparet Cumque etiam 

dem. Johannes Dawſon pro citiori expedition. ſectæ ſux pred. 

abend. poſtea (cilicet quarto die Julii Termino Sanctæ Trinitatis Th< 3 

Ano fegni digi nuper Regis quarto proſecut. fuit extra eandem cial Wric » 

Cur, dicti nuper Regis de Banco hic ſcilicet apud Weſtm' præd. —— 

quoddam breve dic nuper Regis de Capias utlagat' ſuper utlagar' 

Ped. tune Vic Civitat. London. prædict. direct. per quod quidem 

eve idem nup Rex eiſdem tunc Vic præcepit quod non omitterent 

POpt. aliquam libertatem Civitat. London prædict. quin per Sacr. 

Proborum & legalium hominum de baliva ſua diligent. inquir. quæ 

* & catalla terr. & tenementa præd Radulphus habuit in baliva 

præd. viceſimo tertio die Aprilis anno regni dicti nuper Regis 

quarto 
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rent Ita quod de vero valore & exit. eorundem eidem nuper je; 

reſpond. Et ilf fic extent” & appretiat' quod inde fac Seire fn 

Juſtic' ipſius nuper Regis bic ſcilicet apud Weſtm' prædict à 4 

Sancti Michaelis in tres ſeptimanas tune prox' ſequen' diſtinqe & 

aperte ſub ſigillis ſuis & ſigillis eorum per quorum Sacr. extent. 

appretiationem ilf fac. Ac pro eo quod idem Radulphus utlagat 

latitat & diſcur' in Civitat. London prædict. in contempt. ipſyy 

nuper Regis & Coronz ſuæ præjudicium idem nuper Rex eiſdem 

tunc Vic" præcepit quod prædict. Radulph. ubicunque in balir; 

ſua tam intra libertat quam extra invenire continger' caper & en 

falvo cuſtod. Ita quod haberent corpus ejus coram juſtie digi 

nuper Regis de Banco prxd. hie apud Weſtm. pred. ad prefat ter: 

min' ad fac' & rec' quod eadem Cur* de eo conf. in ea parte & 

: quod haberent tunc bie breve illud quod quidem breve idem jo 

The Writ deli ban Dawſon poſtea & ante præd' tres ſeptimanas Sancti Michael 

Defeudants., ſcilicet ſexto die Jalii anno quarto ſupradicto deliberavit prefit 

Johamni Parſons & Baſil' Firebrace tune Vie! Civitat London pref 

exiſten in- forma Juris exequend. Ac licet pred. Radulphus di 

utlagariæ præd' ac tempore deliberations præd' brevis eiſdem Vie 

LS. was poſ: (ut præfertur exequend”) & poſtea diverſa habuit bona & cant 

Sede ers ad valenc quadragint' Hbtar & amplius in baliva eorunden Vie 

ſcilicet apud London præd' in paroch' Beatz Mariz de Arcubis in 

Warda de Cheaje quæ iidem' Vicecom' extend' appretiar & in 

manus dicti nuper Regis n ſecund caper. & ſeiſire potoer 

præd' tamen Johannes Parſons & Baſil” Pirebrace Vic Civitat'pred 

ut præfertur exiſten' officia ſua præd. in vera & juſta executione 

Txd. brevis dicti nuper Regis minime curan. ſed machinan. & 

raudulenter intendenꝰ non ſolum ipſum nuper Regem de e quod 

ad ipſum pertinet occaſione utlagar. præd. defraudare ac ipſum 

nuper Regem & Cur. ſuam hie ilſudere verum etiam ipſum 0 

bannem Dawſon ab aſſecutione & recuperatione dampnorum (uo 

rum præd' retardare aliqua bona ſen catalla terras ſeu tenement 

The Defen- præd. Radulph. in baliva ſua extend” appretiar. vel in manus did 

cans retule t9 nuper Regis capiend. minime fecerunt ſed hoc facere recuſuver 

Goods, bur re- Henitns neglexer. & ad prædict. tres ſeptimanas Sancti wary 

Anno regni dicti nup Regis Jacobi ſecundi quarto ſupradicto — 

tic. dicti nuper Regis de Banco hic ſcilicet apud Weſtm pred. = 

deceptive & fraudulenter retorn. quod idem Radulphus nulla be 

buit bona ſeu catalla terras ſeu tenementa nee die utlagarlæ ” i 

ſeu unquam poſtea aliqua habuiſſet in baliva ſoa quz _ 

_ appretiari ſen in manus dicti nuper Regis capt potuer. my 

per breve' pred. pracept. fuit in dicti nuper Regis contem. 
gg. | 


— 
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n Cur hic Muſionem ac præd. ſecte ipſius Johannis Dawſon dila- 
nonem & retardationem manifeſt. ad dampnum ipſius Johannis 
Dau ſon quinquagint. librar. Et inde produit ſectam, &c. 

ct præd. Johannes Parſons & Bafil Firebrace per 
1:fſewood, Attorn. ſuum ven. & defend. vim & 1 


| injur. quando, 
v, Et iidem nuper Vie dicunt quod pd. Johannes Da 


teqg2m per Sacr. proborum & ſegalium homin. de bativa ſua in- 
quiver, quæ bona & catalla terr. & tenementa pd. Radulph, ha- 
uit in baliva ſua ut ill. per eor. Sacr. extend. & appretiat. fave- 
rent juxta verum valorem eorundem prout pd breve de Capias ut- 
beat. ſuper utlagar. Pd. in ſe exigebat & requirebat ſcilicet Vice- 
kmo tertio die Julii anno regni Jacobi fecundi naper Regis Angl', 
&c, quarto deliberat. fuit eiſdem nuper Vic' quoddam breve Prax 
weativz e Cur Scattari dicti auper Regis apud Weſtm. feilicet 


dem naper 
breve pcept fuit eiſdem nuper Vic quod de bonis & catallis cerris 


r revementis præfat. Radulphi Davis in baliva eorundem nuper 
*r. quoddam debitum quadragint. librar. feri & levari facerent 
WW quod capt? & ſeiſit' foic in manu dici naper Regis per Thomam 
de Rawlinſon Mit & Thomam Fowle Mi? nuper Vie Midd' vicefine 


ſeeundo die Jatinarii anno regni didi nuper Regis ſccundo quod- 
qe per Judiciom Baron. dicti Seaccarti dict“ nuper Regis apud 
Weltm. poſtea reddit recuperat᷑ fuit per dict. nuper Regem ver- 
ſs pfat Radulph' Davis ita quod denar. Ill. cum fic levaſſent 
dem nuper Vic' ſcilicet Johannes purſons & Baſil' Firebrace ha- 
erent coram tune Baron' de deseraro apud Weſtm. pd. à die 
audi Michaelis in tres Septimafd anno regni didi heper — 
nc eo dict. Cur. ejuſdem nuper Regis tunc ibidem ad uſum ip 
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Johanhern The Defen- 
dants plead, a 

ey. pg 
8 rit came out 
on Ac of the Exche- 


tion ſuam pd verſus eos habete non debet quia dcunt quod an» quer, — 


were ſeiſed. 


tive Writ ſued 


quarto die == anno regni dicti nuper Regis quarto emanat' ei. The preroga- 
ic dire in forma juris exequend' per quod quidem out. 


& bwper Regis ſolvend. Virtute cujus quidem brevis Przrogativi pd. The Sheriffs 


oa den vic ſcilicet Johannes Parſons & Baſil' Firebrace ſeiſire fece- 
vm un omnia bona & catalla præd. Radulphi Davis in baliva eorun- 
en naper vic prout breve Prærogativ in ſe exigebat & require- 


urn Vic ſcilicet Johannem Parſons & Baſil' Firebrace nominat' 
na brrce fuer” ad viginti & ſeptem libras quinque ſolidos & novem 
r = quidem viginti & ſeptem libras quinque ſolidos & 
_ enar iidem nuper Vie ſcilicet Johannes Parſons & Baſil 
ae habuer coram Baron de Scaccario dicti nuper Regis apud 
eim pred. ad diem & locum in brevi Przrogativo pdict 
"Ment dict Cur' ejaſdem nuper Regis tunc ibidem ad uſum ipſius 
way Regis ſolvend' prout per breve Przrogativ' pd. eis præ- 
5 fuit & pred. nuper Vic' ſcilicet Johannes Parſons & Bafil' 


in plura bona & catalla terr aut tenementa die utlagar præd. 11 


ſeu 


Que quidem bona & catalla per appretiator per eoſdem nu- And Appraiſed 


Urace ulterius dicunt quod præd. Radulphus null aliqua alia Null: alia bo. 
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Demurrer. 


Joinder. 


ſen unquam poſtea babuiſſet in baliva ſua quæ extendi appreſn 


ſeu in manus dicti nuper Regis cap. potuer. præterquam Dona f 


catalla præd. ut præfertur ſeiſit. virtute brevis Prærogativi pra 
& hoc parat. ſunt verificare & pet. Judicium fi. præd. Johan, 
Dawſon action. ſuam præd. inde verſus eos habere debeat, gc. 

Et præd. Johannes Dawſon dicit quod præd. placitum præd. j, 


bannis Parſons Mil. & Baſil. Firebrace Mil, ſuperius in barrzm 


placitat. ac materia in eodem content. minus ſufficien in lege eri 
ſtunt ad ipſum Johannem Dawſon ab actione ſua præd. verſus pr. 
fat. Johannem Parſons Mit & BaſiP Firebrace MiP habend' prach. 
dend quodqʒ ipſe ad placitum-illud modo & forma præd. placiy, 
neceſſe non habet nec per legem terræ tenetur reſponder? & hey 


parat. eſt verificare unde pro defect. ſufficien, reſpons præd. Johan, 


nis Parſons & Baſit Firebrace MiP in hac parte placitat idem [6 
hannes Dawſon pet᷑ Judicium & dampna ſua occaſione Tranſgr, i. 


lius ſibi adjudicari, &c. | 


Et præd. Johannes Parſons & Bafi? Firebrace ex quo ipſi ſuf 
cien materiam in placito ſuo prxd. ad præd. Johannem Daya 
ab actione ſua præd. verſus eos habend. præcludend. ſuperius i 
legaver. quam ipfi parat. ſunt yerificare, quam. quidem materian 
præd. Johannes Dawſon non dedicit nec ad eam aliqualiter re 
ſpond. ſed verificationem illam admittere omnino recuſat jiden 


| g Parſons & Baſi? Firebrace pet. Judic., & quod pred, |o 


_ Dawſon: ab aQione ſua præd. verſus eos habend' pracludz 
tur, C. . J 41. 7 | 

Et quia Juſtie hie ſe adviſare volunt de & ſuper præmiſſa pri- 
quam Judicium inde reddant dies dat eſt, partibus przd. hicalque 
a die Sancti Michaelis in tres Septimanas de audiend. inde Judico 
ſuo eo quod iidem Juſtic hic inde nondum, &c. 4 
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Dawſon verſus the Sheriffs of London. 


N an Ation upon the Cale againſt Sir John Parſons and Sir case again# 
p:{il Firebrace, Sheriffs of London, 0064 Ons 3 for 
Che Plaintiff declared, that whereas one Ralph Davis was in. . 
tcp. to him in 23 and to recover it he bought an Oziginal 12. 3 Salk. 
tit returnable in the Common Pleas, and fo that the ſald 49. Jr 
nis did not appear, he pꝛolecuted him to an Dutlawzy in London. 42. Hang. 
Ind the laid Davis was out lawed, and thereupon the Plaintiff took 179,189,181. 
Wit a Capias Utlagatum in Trinity-Term, 4 Jacobi nuper Regis, di- 3% WI „ 
ard to the Defendants, then Sheriffs of London: by which CUrtt 57, 244. 2 
hey were commanded to enquire what Gocds and Chattels, Lands 1 
1d Cenements the laid Davis had at the Time of the Outlawzp, , Sid. 216, 
at any/Time ſince, and to extend and appꝛaiſe the ſame, and to 439. 
nurn ſuch. Extent in tres Septimanas ſci Michael", and that they 
ould take the Cain Davis, &c. TUhich TUrtt was delivered to the 
difendants, then Sheriffs of London: And altho' the ſaid Davis 
id at the Time of the Dutlaw2p, and after, divers Goods and 
Chattels to the Ualue of 401. and moze, within the Batliwick of 
he ſaid Sheriffs which they might have taken, appzaiſed and ex- 
nded; yet not regarding the Dutp ok their Office, non folum 
ſum Regem de eo quod ad ipſum pertinet occaſione Utlagaria 
edit defraudare verum etiam ipſum Johannem Dawſon ab af- 

utione & recuperatione debit' predic” retardare, they did not 
ike, ſeize 02 extend the ſald Goods, but negleted and refuſed to 
Dit; and at the Dap of the Return of the TUrit, falflp, deceitfully 

d fraudulently returned, that the ſaid Davis had no Goods and 
Wattels, Lands oz Tenements at the Time of the Outlawzy, oz 
ber after within their Bailtwick, in Dom Regis contemptum 
iz hic illuſionem & in Sectæ ipſius Quer. dilationem & retar- 
auonem ad damnum Quadraginta librarum. 
To this the Defendants pleaded, that befoze they made any En⸗ 
ty of the Goods, & c. of the ſaid Davis, (viz.) the 22d of July, 
Ino Regni nuper Regis Jacobi Secundi quatto, a Pꝛerogatibe 

utit was iſſued out of the Erchequer to them the ſatd Sheriffs 
ded, whereby they were commanded to lep a certain Debt 
„tel of the Goodg and Chattels, Lands and Tenements ok 
my Davis, which was taken and ſeized into the Hands of the 
| late Ring by Rawlinſon, and Fowle, late Sheriffs of. Middle- 
nd which was recovered. by the ſaid late King in the Court 
[x "©<equer, againſt the ſaid Davis, &c. by virtue of which UUrit 
| © ITED all the Goods. of the ſaid Davis in their Bailiwick, 
fr vere appꝛaiſed at 271. which they returned into the Exche⸗ 

is the CUrit requiredz and the ſaid Davis had no other 

LNG +: > ; Goods 


— MIN *** 83 
. a 4 . 8 FS. 
Mich. Anno 1 W. & M. in C. B. Vol I 


Goods 02 Chattels, Lands 02 Tenements within their Ball 
at the Time of the Outlawzp, o2 ever after; &. 
To this the Plaintiff demurred, and the Court held the 
inſufficient, fo2 they ſet fozth, That the Pzedeceſſo2 Sherifs ja 2 
ſeized and taken the Debt into the King's Hands, ſo that Ercan. ti 
on ſeemeth to be had befoze the Defendants were Sheriffs, 1 
But Judgment was given againſt the Plaintiff; fo? the Count fi 
held that the Aﬀion would not lie foz the Party who was an On. ct 
law, that becauſe the Sheriff upon the Cap Utlagatum negle u 


1} extend oz ſeize the Goods and Lands of the outlawed Perſon, n 

bl | that is the King's Loſs : And tho' it was pzetended, that the Send. 
extending and ſeizing would be a Means to enfozce the Defendant 

to appear to the Plaintiff's Ackion, the Court (ald that it was h ve 

remote, as not to be conſidered as a Gꝛound to ſupport an Action; al 

| but if it had been ſhewn, that the Sheriffs might hav# taken u © 

Body, and had neglefed to do it, there might have been mo! Ro Pt 

2 Cro. 361. (on to ſuppozt this Ation. So Judgment was given, quod Que E 

| | rens nil capiat per breve. ; bs 4 

| | | | 4 

Sir Thomas Gower's Caſe. : 

| 


E had upon a Commiſſion made an Attoznep, in oder ti ſl 
| ſuffer a Recovery this Term, which was done the lat 4-8 * 
| des at York. {© FRO 
"= | vide antes And the Court was now moved in behalf of the Heir in Cilts 
| 30. 2 Salk. fyp the Paſſing of the Common Recovery; and ſeveral {its 
567- 5 Lev. were produced fo ſatisfie the Court, that Sir Thomas Gore 
: (fince the ſaid AM3es) died in Ireland, and the Court being i 
14 tis fed of the Truth thereof, did ſtay the Paſſing of the Reto; 
| and they laid, if it ſhould paſs, it would be erroneous. 


Bealy verſus Sampſon. 
Treſpaſs for Lincoln'fl, FOHANNES Sampſon nuper de Mawvis Enden 
impounai b * 2 7 , , 2 «(pot 
of his Carrle, 2 in Com' przdi& Peoman attach' fuit ad feld 
dean eg ®: dend! Willielmo Bealy de placito quare ipſe ſimul cum Ceuß | 
1 1, Fratcis nuper de Stanton in Com' prædict Labourer, vi A "nl | 


averia ipſius Willielmi pretii 8 librarum apud Hil 
: cum Beckeringe nuper invent cepit & imparcavit & ea ibid 


fic imparcat* quouſque idem Willielmus finem undecim libra! P 
deliberatione corundem inde haben@ cum predic” Johan” 
Georgio feciſſet detinuit & alia enormia ei intulit ad grave din 
num ipſius Willielmi. Et eontra pacem Domini Regis nunc, * 
| 7 2 £ n 


— ( — . ⁵—— AA 2 
Vol. II. Mich. Anno 1 W. & M. in C. B. 91 
© unde idem Willielmus per Johannem Fancourt Attorn ſuum 

queritur quod prædict Johannes ſimul cum, &c. primo die Fe- 


tor anno regni Domini Regis nunc, &c. tertio vi & armis, &c. 


a—_— 2 


5 weria, (viz.) quatuor boves & quatuor vaccas ipſius Willielmi pre- 
0 ti, &c, apud Halton cum Beckeringe prædict nuper invent' cepit 
a 8 imparcavit & ea ibidem fic imparcat' quouſque idem Willielmus 

Fnem undecim librar pro deliberatione eorundem inde habend” 
dum præd' Johanne & Georgio feciſſet detinuit. Et alia enormia, 
.d grave dampnum, &c. Et contra pacem, & ec. Unde dic 
1 quod deteriorat eſt & dampnum habet ad valenc' quadraginta li- 
f bra & inde produc” ſeam, &c. FP OA 
. Et prædict Johannes Sampſon per Stephan Malton Attorn' ſuum The Defen. 
1 ven & defend' vim & injur' quando, &c. Et quoad venire vi & Son d . 
. zrmis ſeu quicquid quod eſt contra pacem dicti Domini Regis nunc See, by vir- 
i dic quod ipſe non elt inde culpabilis prout prædict Willielmus ſu- fu 
1 rerius verſus eum queritur. Et de hoc pon ſe ſuper patriam. 
. Et predict Williel' ſimilit'. Et quoad reſid' Tranſgr prædict' ſu- 


perius fieri ſuppoſit idem Johannes dic' quod predict' Willielmus 

acionem ſuam prædict' inde verſus eum habere non debet quia 

dic quod ante prædict tempus quo Tranſgr' præd' ſuperius fieri | 
ſupponitur ſcilicet quintodecimo die Junii anno regni dicti Domi- pic; ects 
ni Regis nunc tertio emanavit extra Cur dicti Domini Regis de f our of 
Banco hic ſcilicet apud Weſtm' quoddam breve dicti Domini Regis Common 
nune de Fieri fac verſus prædict Willielm ad ſectam ipſius Johan- 

nis tune Vic Com Lincoln' direct per quod quidem breve dictus 

Dom Rex nunc præfat tunc Vic Com' Lincoln præcepit quod de 

terris & catall is prædict' Willielmi in baliva ejuſdem Vic. Fieri fac 

tam quoddam debitum decem librar' quod prædict' Johannes Samp- 
ſon in Cur! dicti Domini Regis coram juſtic ejuſdem Domini Re- 

dis apud Weſtm' recuperaſſet verſus eum quam quadragint' ſolid 

qui eidem Johanni Sampſon in eadem Cur' dicti Domini Re- 

88 adjudicat' fuer. pro dampnis ſuis quæ habuiſſet occaſione detent. 

debiti illius & quod denar. ill. haberet coram juſtic. dicti Domini 

legs apud Weſtm' a die Sancti Martini in quindecim dies ad 
teddend præfat Johanni de debito & dampnis prædict unde con- 

vier fuit quod quidem breve poſtea & ante retorn' ejuſdem bre- 

ds necnon ante prædict tempus quo, &c. ſcilicet ſecundo die 

Auguſti anno tertio ſupradicto apud Halton in Com prædict 

aidem Antonio Eyre Ar tunc Vic Com' Lincoln exiſten delibe- Delivered to 
at fuit in forma juris exequend' Virtute cujus quidem brevis prædꝰ it 
c przd' Com? Lincoln poſtea & ante retorn ejuſdem brevis nec- 
don ante prædict' tempus quo, &c. ſcilicet eodem ſecundo die 
Auguſti anno tertio ſupradicto apud Halton prædict pro executione 
my prædict habend' fecit quoddam Warrant ſuum in ſcriptis The sberg 
alllo Officii ſai Vic ſigillat ballivo Wapentag de Wraggoe necnon 4 
4 Georgio Francis Balliv' ejuſdem Vic ea vice tantum 

neck per quod quidem Warrant prædic Vic' prædict Com 
N 2 Lincoln. 


The Warrant virtute cujus quidem Warranti præd' Georgius Francis & pred, 


delivered to 


the Defendant, 


Who, with his 
Servant ſeized 
the Plainriff's 
Cattle in Exe- 
cution, and 


cauſed them to verum valorem eorundem. Et fic capt. & ſeiſit. i 


them 
1 the Plato brar, præfat Georgio Francis ad uſum dicti vic pro deliberatine 
Paid t S- 
Traverſe, et idem reſid. Tranſgr. præd. unde præd. Williel. ſuperius ſe modo 
Bee eu. due 


Special De- 


"om 
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Lincoln. eis & quilibet eorum conjunctim & diviſim mandavit gg * 
de tertis & catallis prædicti Willielmi Bealy in baliva ejuſdem Vi. 
Fieri fac tam præd. debitum decem librar. quod præd. Johann, go 
Sampſon in Cur, dicti Domini Regis coram juſtic didi Domin; 
Regis apud Weſtm' recuperaſſet verſus eum quam præd quadry. Ei 
gint' ſolid qui eidem Johanni in eadem Cur. dicti Domini Regis wil 
- adjudicat. fuer. pro dampnis ſais quz habuiſſet occaſione detenti. 
nis debiti illins ita quod denar, ill haberet coram Juſtic' didi Don! oon 
Regis apud Weſtm' a die Sancti Martini in quindecim dies ad ud. Main 
dend' præfat' Jobanni de debito 8c dampnis prædictis unde co. b: 
vi&' fuit quod quidem Warrant poſtea & ante retorn' ejuſden | 
brevis necnon ante prædict. tempus quo, &c. fcilicet eodem ſecyn. 
do die Auguſti anno tertio ſupradicto apud Halton in Com. pad 
præfat. Georgio Francis deliberat fuit in forma juris exequend, 


Johannes ut ejus ſervien, & per ejus mandat' poſtea & ante n. 
torn” brevis præd. necnon ante przd' tempus quo, &c, ſcilicet dis 
& anno ult. mentionat apud Halton pred. averia prædicta in nu. 
ratione prædicta ſpec. in executione pro debito & dampnis pral, 
ceper* & ſeiſiver. & eadem averia debito modo appreciari fec qu 
quidem averia appreciat. fuer. ad ſummam undecim librar. exiſte, 
rcaver, & 
detinuer. quouſque præd. Willie]. przd. ſummam undecin J. 


averioram illorum habend. ſolviſſet prout eis bene licuit quz (int 


ritur abſque hoc q' ipſe idem Johannes fit culpabil' de caption 

e detenſione averior. præd. ad aliquod tempus ante przd. ſecund 
diem Auguſti anno tertio ſupradicto vel poſt præd. quinde 
Sancti Martini anno tertio ſupradicto. Et hoc parat. eſt veriſcut 
unde pet Judicium fi præd. Williel actionem ſuam przdid. ind 
verſus eum habere debeat, Rec. 

Et przd' Willielmus dic qd' przd' placitu' przd. Johan. Sampſon 
ſaperius in barram placitat* materiaque in eodem content miau 
ſufficien. in lege exiſtunt ad ipſum Willielm' a&ionem ſuam pred 
verſus præfat Johannem Sampſon habend' przcludend* quodqꝶ 

 ipſe ad placitum ill modo & forma przd' placitat' neceſſe non bt 
bet nec per legem terræ tenetur reſpondere. Et hoc parat et ie 
rificare unde pro defectu ſuffcien placiti in hae parte idem Will 
elm pet” Judiciu' & dampna ſua occafione Tranſgr. præd (bi 1. 
judicari, &c. Et pro cauſis morac on in lege idem Williclm' ſcur 
dum formam Statuti oſtend & Cur' hic demonſtrat has cauſas ſud 
ſequen', videlicet, qd' placitum præd male traverſat mater & iT 
pus in ea parte traverſat ac travers ilP extra idem placitum I 
debuiſſet ſi non idem placitum traverſaſſet tempus inter pred. 


cundum diem Auguſti c prad' quinden' Sancti Martini in on 
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nlaito mentionat' Item qd placitum præd' ſuppon' averia prædict. 

;mparcari quouſq; ſumma undecim librarum ad uſum dicti Vie" 

Cot! foit ubi revera dif Vic' hujuſmodi ſummam ad uſum ipſius 

vic per legem terræ reci pere non potuit. | 
Et præd. Johannes ex quo ipſe ſufficien' mater' in lege ad pra. Joinder. 

wil ab actione ſua pred. habend. præcludend. ſuperius allegavit 

quam ipſe parat eſt verificare quam quidem materiam præd Will 

don dedic nec ad eam aliqualit' reſpond. ſed verificationem ill' ad- 

nittere omnino recufat ut prius pet judicium, & qd. præd' Will' 

1b aftione ſua præd' habend. præcludatur, &c, Et quia Juſtic' 

die ſe adviſare volunt de & ſuper præmiſſis prĩiuſquam Judic' inde 

reddant dies dat. eſt partibas prædict, hicuſq; a die Sancti Micha- 

is in tres ſeptimanas de audiendo inde Judicio ſuo eo qd' iidem 

ultic hic inde nondum, &c. 


Bealy verſus Sampſon. 


TE Plafntiff bought an Action of Treſpaſs, and declared, Lur. 9:4. 
that the Defendant Sampſon, fimvl cum Georgio Francis 1g Pot. 
3 Febr, Anno Jacobi Regis tertio, vi & armis, &c. quatuor Boves & 89. 
quatuor Vaccas of the Plaintiff took at Stamton in Com', &c. & 
mparcavit & detinuit-quouſq; the Plaintiff finem undecim libraru 
0 deliberatione earum inde habend. cum prædicto Sampſon, the 
Defendant, & Georgio Francis feciſſet, &c. ad dampnum, &c. 
The Defendant pleaded Not guilty as to the vi & armis, and 
8 ta the, Reſidue of the Treſpaſs be pleaded in Bar, that befoze 
e Time in which the Treſpaſs is ſuppoſed to be done, yiz. the 
14th Day of June anno ſupradicto, there went put a Writ of Fiexi 
Facias out of this Court againſt the now Plaintiff at the Suit of 
he (aid Defendant Sampſon, direſted ta the then Sheriff of Lincoln 
diebya Debt of 101. which the ſaid Sampſon had yeeovered in the 
aid Court, and 40s, fo2 Coſts of Suit, and that he ſþguld have 
if Baney in Court in quiden' Martini ad reddend' præfato 
ohanni Sampſon de deb. & dampnis przd. unde convictus fuit : 
With Crit of Fieri Facias was veliverep to the Sheriff of the 
0 County, and thereupon the Sheriff, kez the executing of the 
2 Writ, made his (Warrant in wiiting, ſealed with the Senl 
' 11s Office, to one J. S. and the ſaid George Francis balivis 
Jl Vicecomitis ea vice tantum directed, commanding them to 
n the (aid Debt and Coſts, of the Goads any Chattels of the 

d Plaintiff, that the aid Sheriff might have the Money in 
| — at the Day of the Return of the Writ, to pay the ſaid John 
on; which Warrant was neliverey to the ſaid George Fran- 
dad by virtue of the ſaid Marrant, the ſad George Francis, 

the ſaid Defendant Sampſon, ut ejus ſerviens & per ejus manda- 
un, the aforeſaid Beaſts in Execution fo2 the Debt and jog 

| afo26- 
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Vide Key- 
ling's Re- 
1 Sid 254. 
Ray. 2 76. 


afozeſaid, took and ſeized, and cauſed them to be appꝛaiſed, an 


fe modo queritur abſq; hoc quod ipſe idem Johannes Sampſch 
parat. eſt verificare. 


The Chief Juſtice and Rokeby held the Plea to be naught, chi. 
whereas it ſhould have been to the Ale of the Plaintiff, at whol 


- warranted the Delivering of the Goods back to the Plaintif, ce 


ok Pleading ſhould be allowed, admitting that the Bailiff hid 


— 


they were appzaiſed at 111. being the true Ualue of them, and 
detained them quouſq; præd. W. Bealy the afozeſaid Sum of To 
to the ſaid George Francis, to the Ate of the faid Sheriff, Pro ge. 
liberation averiorum illorum habend. ſolviſſet prout eis bene ſcui 
que ſunt idem reſid. tranſgreſs. præd. unde præd. Willielmus beal 


eſt culpab. de captione, &c. ad aliquod tempus ante pred, ſer, 
dum diem Avguſti vel poſt præd. Quinden' Sancti Martini & hö 


And to this the Plaintiff demurred. 
Thts Caſe was ſpoken to the laſt Term, and then Pollexfn 


Powell and Ventris fo2 the Defendant; and it was again arguq 
at the Bar this Term, and by the Opinton of the Chief Juſice, 
Powell and Rokeby, Judgment was given fo2 the Plaintiff. 


ly becauſe the Defendant pleads that he detained the Cattle ti 
the Plaintiff had paid ſo much Money to the Uſe of the Shetif; 


Dutt the Execution was. | 
The Chief Juſtice ſaid, that he found no Authozity in Law thit 


cially upon Payment of Part of the Monep. Vid. 1 Cro. 404. 
Stringer verſus Stanlack; but here the Taking of the Money to 
the Uſe of the Sheriff made him a Treſpaſfler, fo? it could not be 
done in Purſuance of the Execution. Pe alſo ſaid, that one ka 
in the Time of King Charles the Second, by Colour of a (ri 
of Execution came into the Houſe and carried away the 0000s; 
and it was adjudged Felony. Þe alſo ſaid, that ik this Penner 


"greed to take the Money to the Sheriff's pzoper Ale, how ol 
the Plaintiff be let in to a Replication in this Manner of Pin 
ing to put the Matter in Jfſte? 
-  Rokeby (aid, Parols font Plea, and that it. muſt be here tan 
that the Money was paid to the pꝛoper Uſe of the Sheriff; i 
in pleading the Matter is to be taken moſt ſtronglp again # 
Another Matter they went upon is, that in the Juſtification 
' Defendant ſaith he detained the Cattle till 11 1. was pald to Fra 
cis, whereas the Declaration charged him with detaining till N 
was paid to the Defendant ; and lo Francis Anſwers nothing 
"the Payment alledged to himſelf, 


4 
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Note, The Chief Juſtice cited the Caſe of Thompſon and 
Clarke, 1 Cro. 504. Where 'tis ſaid, that the Sheriff cannot de- 
yer the Dekendant's Goods tothe Plaintiff in Satisfaftion of the 
Debt; neither ought they to be delivered to the Defendant againſt 
whom the Execution is, but they ought to be ſold, and the Ap⸗ 
palment is not material, foz the Goods upon a Fieri facias need 
not to be app2aiſed as they muſt be upon Elegit, 1 Cro. 584. in 
palmer's Caſe, Jn the Caſe of Goodyers and Ince, 2 Cro. 246. 
an Elegit it was held, that the Sheriff could not ſell a-Term 
to the Plaintiff himſelf that took out the Elegit. _ 

powell was of Opinion, that the Plea was good in that Point 
of paying the Boney to the Ute of the Sheriff, fo2 he hath an Jnte- 
reſt 02 ſpectal Pꝛoper ty in the Thing taken in Execution, 1 Cro. 
639. the Sheriff may bzing Treſpaſs agatnſt one that takes Goods 
after they are ſet3ed in Execution, Wilbraham and Snow, 2 Saun- 
ders 47. reſolved that in ſuch Caſe the Sheriff map bzing Trover. 
But he held the Plea inſufficient fo2 the other Exception, be⸗ 
cauſe the Declaration is of a Detainer till the Money was paid to 
Francis and the Defendant: And in the Plea the Juſtification 18 
of the detaining till the Monep was paid to Francis. | 
be took another Exception alſo, that the Defendant had not 
hewn that there was a Retom made of the (Warrant to the She- 
riff, and cited Br* Tie. Treſpaſs 566. but that was not much inſiſt- 
e upon, becauſe the CUarrant was not direted to the Defendant 
here, but to Francis and another, and the Defendant ought not to 
be puniſhed fo2 the Omiſſion of the Batliffs in not retozning the 
Warrant, Apon a Meine P2oceſs the Batliff who ads by a Mar- cr. car. 44). 
rant from the Sheriffs, is not able in Treſpaſs if the Sheriff does f 
not tetoꝛn the CUrxit. 
Ventris was of Opinion fo2 the Defendant as to the firſt Matter; 
the Payment to the Ale of the Sheriff he thought ought to be taken 
upon tie whole Matter ſet fozth in the Plea, that it was paid to 
the particular and ſpecial Uſe of the Sheriff, viz. that he might 
have the Money in Court as the CUrit commands, and the War- 
tant mentions, and it was a ſtrained Conſtrudion to take it to be 
tu the pzoper Uſe of the Sheriff; it would not have been pꝛoper to 
lay, paid to the Batliff to the Ale of the Plaintiff, becauſe tis not 
the Plaintiff's Money till tis paid tu him: Jn the Cale of Benſon 
ad Flower, 3 Cro. and Jones 115. it was reſolved, that if the 
Plaintiff became Bankrupt, the Commiſſioners, could not al- 
the fign Boney that had been levied at the Plaintiff's Suit upon 
vrecution, 02 remaining in the Sheriff's Þands, 02 in Court; 

lo a Bar is good to a common Intent. 


"i The 
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2. The Pleading of the Payment to Francis, and not lad t. 
Francis and the Defendant, tho it does not preciſely anſwer the 
Daclaratton, ret de held it well enough, becauſe Payment to 
Francis is A Papment to both, becauſe it is (et fo2th, that thep 
ney jointly in Purſuance of the Marrant; and Averring that the 
Hatters pleaded were idem reſiduum tranſgreſſionis was a (ufc, 
3 Anſwer of the Allegation in the Declaration of Payment 
to oth © 200" 245 | | 
pe put the Caſe, one bzings Treſpaſs againſt A. that he my 
cum B. took his Cattle and detained them quouſque he made 3 
Fine with the ſaid A. and B. foz the Delivery of them, A, the 
Defendant pleads, that a Rent was granted to B. with a Clauſe 
of Diſtreſs ; and that the ſatd B. and A. as his Servant, and by 
his Command took the Cattle by way of Diſtreſs, and detained 
them till the Plaintiff paid the Arrear to B. quz eſt eadem rand. 
greſſio, would it not have been good? f 
„I this Payment muſt be taken to be to the moper 
Uſe of the Sheriff, and ſo not in Purſuance to the Execution, 
yet he held that the Plaintiff here could not maintain an Aion of 
Treſpaſs, that in regard that he is particeps criminis, the Di- 
taining the Goods is but a Nonfeazance.. It the Sheriff upon 
Meſne Pꝛoceſs refuſes Bail, this does not make him a Treſ- 
- paſſer ab initio, tho' he is liable to an Aﬀon upon the Caſe fo 
ſuch Refuſal; and ſo is the Caſe of Salmon and Percival, Jones 
226. and 1 Cro. So allo if the Sheriff detains a Ban taken up- 
on Melne Pzoceſs after a Superſedeas, and that appears by Strin- 
ger and Stanlack s Caſe, 1 Cro. 404. and Withers and Henley. 
Caſe, 2 Cro. 379. there ſaid the Detaining is a new Caption; 
but it is objected, that the Taking of the Boney is a Migfeaſance; 
and in 6 Co. Poulter's Caſe, if a Man diſtrain and abuſeth the 
Diſtreſs, he is a Treſpaſſer ab initio ; ſo there a Thing is done 
by an Authozity of Law, and an Abuſe is committed after. 
Anſw. That is true, if there were a Bigfeaſance in any Yit 
ter wherein the Plaintiff in this Aﬀton had not concurred: N. 
Man ſhould detain a Hozſe, and the Owner ſhould bid him ride 
bim, would this make him a Treſpaſſer ab initia, as if be hal 
rode him without ſuch Licence? Che Payment is here the act 
the Plaintiff in this Action, and therefoze he was of Opinion, that 
he could not bung Treſpaſs. But by the Opinion ok the othft 
thzee Judges, Judgment was given pro Quer. ſed minus juſt, 
ut Credo. W. B. 1 
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Clarke verſir Peppin. 


an Agreement 
for a Chattel- 
Leaſe under a 
Rent and Co: 


Peppin in vita ejuſdem Willielmi factam juxta vim formam & effec- char the Teſta- 


. ror Nihil ha- 


pinti & ſeptem acras de quibus quatuor ſunt pratum nup in poſſeſ- 
lone pd Chriſtophori Melbuiſh & parce? manerii de Curry Pool 
ub antiquo annua? reddit viginti & ſeptem ſolidorum & quatuor 
lenat & pro Herioto (Anglice, an petiot) optimo averio vel qua- 
tor libris ad Dom̃ electionem & uſua? convencon ut in omnibus 
limiſſionibus (Anglice, Leaſes) conceſſis per fiduciarios (Anglice, 
Truſtees) conſtitut. per nuper Comitem Roffen. omnium quorum 
onſderatione præd' Georgius Peppin pro ſe Executoribus Admini- 
tatoribus & Aſſign ſuis convenit promiſit conceſſit & agreavit ad 
N cum præd. Willielmo Executoribus & Aſſignd ſuis qd ipſe Geor- 
dus Peppin Executores Ad miniſtratores vel Aſſign' ſui ſolverent 
| ſolvi cauſarent præd. Willielmo Executoribus vel Aſſigd fuis 
enam ſummam centum & octoginta librarum videlicet unam me- 
tat inde ad Feſtum Sancti Michaelis Archi tune prox' poſt dat 
Cripti illius & alteram medieta? ad Feſtum Sancti Michaelis Ar- 
u tune prox ſequen' proviſo qd fi Ux przd* Chriſtophori contin- 
mori ante ſigillationem præd. deſignat᷑ dimiffionis (Anglice, 
«ded Leaſe) quod tune ſcript ilP vacuum foret Ac etiam pro- 
lo qd fi aliqua ſupramentionat᷑ vitarum contingeret mori ante- 
un pd deſignat᷑ dimiſſio ſigillat᷑ foret qd tune licitum foret ad & 
pred. Georgio Peppin 3 Adminiſtratoribus & mw 
es | uls 
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ſuis nominare & appunctuare aliquam a? pſonam in locot 


Licet the Plain- 
tiff Teſtator 
performed all 
the Covenants, 
Se. 


Pproteſtando 
that the De- 
fendants have 
not kep them. 
The Breach 
aſſigned. 


Er fic, &c. 


Profert in Cur? 
Lireras Teſta- 
mentarlas. 


Teſtator nihil 
habuir in Te. 
ne mentis. 


Demurrer to 


the Plea. 


F 
ſonæ ſic obien' Et iidem Edwardus Johannes Bowles & beg 


Maſgrave ulterius dic qd licet ipſe Pfat Willielmus in vita fi a 
præd. Edwardus Johannes Bowles & Georgius Muſgrave poſt m 
tem ipſius Wil? perimplever & cuſtodiver omnia & ſingula ws 
ment & convention in ſcript præd. ſpec ex parte ſu; perimpleng 
& cuſtodiend' Proteſtando etiam quod præd' Georgius Peppin non 
Pn nec cuſtodivit aliqua agreament five conventiones i 
cripto prxd' ſuperius ſpec ex parte ſua perimplend & cuſtodiens 
in facto iidem Edwardus johannes & Georgius Muſgrave dic quod 
przd. Ux pd Chriſtophori adhuc ſuperſtes & in plena vita exif 
videlicet, apud Camimgton præd' qdq; præd. Georgius Peppin non 
ſolvit præfat᷑ Willielmo in vita ſua ſeu eiſdem Edwardo Johannis 
Georgio Muſgrave poſt mortem præd' Willielmi præd. centum 4 
octoginta libras, videlicet, unam medietat᷑ inde ad Feſtum Sandi ii. 
chaelis Archi ꝓx' poſt dat ſcript illius & alteram medietat᷑ inde al 
Feſtum Sancti Michaelis Archi tunc px. ſequen. Et fic iidem Edyy. 
dus Johannes & Georgius Muſgrave dic qd pd Georgius Pepyin 
con ventionem ſuam pd nec cum pfat Willielmo in vita ſua nec ci 
dem Edwardo Johanne & Georgio Muſgrave poſt mortem pfat Wil 
lielmi in hac parte factam tenuit ſed if penitus infregit ac i ph 
Willielmo in vita ſua & eiſdem Edwardo Johanne & Georgio Ml. 
grave poſt mortem pfat᷑ Willielmi tenere contradixit & adhuccon 
tradiè unde dic qd deteriorat ſunt & dampnum habent ad valen 
ciam ducentarum librarum & inde pduc' ſectam, &c. & pferunthi 
in Cu? Literas Teſtamenta? pfat Willielmi p quas fatis liquet Cu 
hic ipſos Edwardum Johannem & Georgium Muſgrave fore Exec 
tores Teſtamenti præd' Et inde habere Adminiſtrationem, &c. 


Et præd' Georgius Peppin per Thomam Webber Attorn' ſony 4 
ven & defend' vim & injur. quando, &c. Et dic. quod ptad. E- 
wardus Clarke Johannes Bowles & Georgius Muſgrave adionem | 
ſuam præd. inde verſus eum babere ſeu manutenere non deen Ct 
quia dic'. quod predict! Wile Clarke defunct” præd' tempore quo in 
ſupponitur præd. conventionem fieri nec unquam poſtea nibil by na 
bait in tenementis præd' p ipſum Willielmum p ſcript agreamem U 


præd. fic ut præfertur dimitti agreatum Et hoc parat᷑ eſt verific 
unde pe? Judicium fi præd' Edwardus Clarke Johannes Bowl 
Georgius Muſgrave actionem ſuam prad. inde verſus eum bait 
ſeu manutenere debeant, &c. 3 

Et Bd Edwardus Johannes Bowles & Georgius Muſgrave dic 
placitum præd. Georgii Peppin ſaperius in Barram placitat ac mi 
ria in eodem content minus ſufficien. in lege exiſtunt ad ipſos be 
wardum Johannem & Georgium Muſgrave ab actione ſua pi 
verſus præfat᷑ Georg Peppin habend. przcludend. qdq; ipſi ad pl 
citum i]lP modo & forma præd. placitat neceſſe non habent bet 
legem terræ tenentur reſpondere & hoc para? ſunt. verificare r. 
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per judiò & dampna ſua præd occaſione fractionis conventionis 
pred ſibi adjudicari, Bc. 

Et pd Georgius Peppin ex quo ipſe ſufficien' materiam in lege ſoinder in De- 
d prefat Willielmum Johannem & Georgium Muſgrave ab ac- 

none ſua pd verſus ipſum Georgium Peppin habend pcludend ſu- 

rivs placitat inde allegavit quam ipſe parat eſt verificare quam 

idem materiam pd Edwardus Johannes & Georgius Muſgrave 

non dedicerunt nec ad eam aliqualit reſponder ſed verificationem 

lr admittere omnino recuſant ut prius pet Judie. Et quod præd 

Edwardus Johannes & Georgius Muſgrave ab actione ſua præd ha- 

dend pcludantur, &c. Et quia Juſtic hic ſe adviſare volunt de & 

ſyper pmiſſis priuſquam Judi@ inde reddant dies dat eſt partibus 

pred uſq; a die Sancti Martini in xv dies de audiendo inde Judicio 

ſuo eo qd iidem Juſtiè hic nondum, &c. 
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Clarke verſus Peppin. 


N an Aﬀion of Covenant the Plaintiff declared, that whereas 
'1 by an Agreement in Writing made between him and the De- 
fendant, it was agreed between the ſaid Parties foz a Demiſe of 
a Leaſe fo2 ninety-nine Pears, of and in a certain Meſſuage, &c. 
under a certain Rent, and the uſual Covenants as in all Demiſes 
granted by the Truſtees of the Earl of Rocheſter were uſed, om- 
niom quorum conſideratione, the ſaid Peppin did agree to pay to 
the laid Clarke 1801. at Michaelmas next following, and licet the 
1 * all of his Part, the Defendant had not paid 
. CC. | 
The Defendant pleaded in Bar, That the Plaintiff tempore Antea 69, 73. 
quo ſupponitur przd' conventionem nec unquam poſtea nil habuit 
in Tenementis præd, Co agreed to be demilſed. 
To this the Plaintiff demurred, and Judgment by the whole 
2 = pon Me A gg ; koꝛ tho _ map be pleaded 3 Ler. 146, 
ebt fo2 Rent, yet it canno e . 
8 4. , P t cannot be pleaded in Tove- ven en. 
\ ies, the Agreement does not neceſſarily impozt that the 
7 would be made by the Plaintiff ; it may be underſtood, that 
is agreed that he ſhould pꝛocure a Leaſe foz the Defendant. 


O 2 Pinager 
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ceſſum inde in Cur Com præd remanen plenius apparet & ſuper 


2 Lev. $1, 
Parmyter 
and Doe. 

3 Lev. 243. 
Adney and 


ting kozth, the Pꝛeceedings at large. | 


21. 8s. and 2d. 


Mich. Anno 1 W. & M. in C. B. Vol I 


ene 


Pinager verſus Gale. 


be an Action of Treſpaſs the Platntiff declared foz the Taking 
of his Cattle, and detaining them till he was fozced to Pap 


The Defendant juſtified, That J. S. levied Plant in the Cay, 
ty-Court in a Plea of Debt, of 29s. 11 d. agatuſt the non 
Plaintiff, & ſuperinde taliter proceſſum fuir, that he recon 
the ſald Debt, and 8s. and 4d. fo: Coſts of Suit, prout p pro- 


. = — ea, 


quo ad proſecutionem ipſius J. S. quoddam pceptum extra Cu 
Com præd emanavit, p quod præceptum the Sheriff commanded 
the Dekendant to levy the Money, &c. by Uirtue of which pr. 
cept he took the Cattle, and detained them till the Plaintiff pad 
the Monep, &c. ä 

- The Plaintiff demurred, and it was adjudged koz the Pſaintif, 
Fitrſt, Becauſe when a Judgment ts pleaded in an infa 
Court, eſpecially in a Court not of Recozd, the Procecdugs 
ſhould be ſet fo2th at large, and not to ſap taliter proceſſum flit. 
Vernon adjudg'd contra; & vide 3 Lev. 404. Patrick and Johnſon, 


5 2 It is not hewn that the Debt aroſe within the Ju 
Sdiction. 

Thitdly, Jt doth not appear that the Court awarded the pre 
cept, tis only ſaid quoddam Præceptum è Cuf emanavit per quod 
the Sheriff commanded, whereas the Suitozs are the Judges; 
fo2 it ſhould be per quod praceptum p præfat᷑ Cu? directum fuit, 
&c. Vide Raſtal's Entries in Treſpaſs, 669. and as to the (i 


„ 
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Prynne verſus Slotighter. 


LIAS prout patet Termino Sancti Michaelis ult' preteri? ned we Trek 
Rotulo DCCLXXIV. continetur fic. London ff. Præceptum d rente. 
fit Vie Cum Robertus Prynne generoſus nuper in Cu? Domini M11. te,” 


tendants Fer 


Groli ſecundi nuper Regis AngPh, &c. ſcilicet Termino Sanctæ Tri- l 
nitatis Anno regni ſui decimo nono coram Orlando Bridgman MiP there arcl.ands 
K Bironetto & ſociis ſuis tune Juſtie di&i nuper Regis de Banco C 
die ſcilicet apud Weſtm per confideracon ejuſdem Cur recuperaſſet 

verſus Willielmd Wormell nuper de London Armig' alias dict 

Williel' Wormel de Spittlefield in dicto Com Midd' Armig tam 

quoddam debitum ducentarum librarum quam octoginta ſolid quz 


dem Roberto in eadem Cu? dicti nuper Regis adjudicat? fuer pro 


y dampnis ſuis quæ habuit occaſione detentionis debiti illius unde 

| convit” eſt prout per recordum & proceſſum inde in Cur Domini 
A \ Regis nunc de Banco hic reſiden liquet manifeſte Execut' tamen 
} ]udie prædict' adhuc reſtat faciend' ac prediQ' Willielmus mortuus 
$ eſt prout ex inſinuatione prædicti Roberti acceperat Rex & quia, & c. 


quod p probos, &c. Scire fac tenentibus terrarum & tenementorum ea. 
quz fuer prædicti Willielmi in Octabis Sanctæ Trinitatis anno regni being in C. B. 
diti nuper Regis decimo nono ſupradicto quo die Judicium præd r 
. reddit” fuit vel unquam poſtea in baliva ſua quod eſſent hic à die nan. 
Santz Trinitatis in tres Septimanas ul? præterit᷑ oſtenſ. ſi quid, &c. 
quire debitum & dampna prædicta de terris & tenementis illis 
pzlit” Roberto reddi non deberent juxta formam recuperacon 
heti & præfat fi, &c. ad quem diem hic ven prxdiQ' Robertus per 
Wille Mantell Attorm fuum. Et op ſe quarto die verſus præfat᷑ 8 
tenentes de præd placito & ipſe ſolempnit exat' non ven & Vid 
videlt Johan) Parſons Miles & Baſilius Firebrace Miles modo mand* 
ql nulli ſunt tenentes nec aliquis eſt tenens aliqua? terra? ſeu tene- 
mentor quæ fuer pred Willielmi in præd. Oftab' Sanctæ Trinitatis The Sheriffs of 
anno decimo nono ſupradicto vel unquam poſtea in baliva ſua qui- corn, that there 
8 vel eui Scire fa@ poſſunt prout per breve illud eiſdem Vie præ- gms, 
cet fuit & ſup hoc teſta? eſt in eadem Cu? Regis hic quod ſunt 

para? tenentes diverſorum terrarum & tenementorum in Com̃d Toſtsum 

of. quz fue? præd Willielmi in eiſdem Octab Sanctæ Trinitatis 
no decimo nono ſupradicto & poſtea unde debitum & damp- 
da prrdicta fieri & levari poſſunt. Ideo Præcept᷑ eſt Vid Norf. 
'wy p pbos, &c. Scire fac tenentibus terrarum & tentorum quæ 

ut pradicii Willielmi in przdic Octab' Sanctæ Trinitatis anno 
, BM dict nup Regis decimo nono ſupradicto vel unquam poſtea 
' baliva ſua quod eſſent hic ad bnnc diem ſcilicet a die Sancti 
cre in tres Septimanas ad oſtend in forma prædicta, &c. Et 
odo hie ad hunc diem vem tam prædictus Robertus per wg” ka 
uum 
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| ſuum przd* quam Paris Sloughter per Henr Clift Attor®d ſuun i 
Plaintiff and ' ſuper hoc Vie præd' Com Norf. videlicet, Thomas Seaman Ar. 
err ee mig modo mand quod ipſe virtute brevis prædicti ſibi diredi q; 
teci returned, Willield Dicker & Johannem Scott pbos, &c. Scire fa? * 
Paris Sloughter tenenti undecim Meſſuagiorum cum ptin' in j;, 
Regis in Com̃ ſuo modo vel nuper in ſeparalibus poſſeſſionibus jj, 
occupation Ezekielis Goddard, Elizabethæ Tilſon Vid" Ever 
Farthing, Johannis Wilſon, Roberti Edwards, Georgii Burns 
Johannis Williamſon, Willielmi Melton, Willielmi Cobb, Suſan 
Weſtgate, and Janz Kutry Vid & unius repoſitorii (Anglice, 4 
CUarehouſe) modo vel nup in poſſeſſione five occupatione Nichol 
 Rookes quæ quidem ſepa? meſſuagia & repolitorium fue? tenemenn 
Doth not ſay præd Willielmi Wormel in præd Octab Sanctæ Trinitatis anno 
Wormell had decimo nono ſupradicto & poſtea quod eſſent hic ad hune dien 
mens. ſcilicet przd' tres ſeptimanas Sancti Michaelis ad oſtendend ſquid 


N &c. quare debitum & dampna præd. de tenementis illis fieri & pr 
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fa? Roberto Prynne reddi non deberent juxta formam recupationi N 

præd. prout p idem breve ſibi præcept᷑ fuit quodq; non ſunt aliqi WA 

Nulli alii re. alii tenentes nec eſt —_— alius tenens aliquarum terrarum fyc P 

en, tefitorum quæ fue? prad Willielmi Wormell in prædidis 04:4 WR ( 

Sanctæ Trinitatis anno decimo nono ſupradicto vel unquam poſe fc 

in baliva ſua quibus vel cui Scire fac poteſt ſuper quo prædic᷑ fo. re 

bertus Prynne pet executionem verſus præfat᷑ Paris de debito & pl 

dampnis præd. de eiſdem tenementis cum pertin' levand ſibi adju qt 

dicari, &c. | Ve 

Special In. Et prædict' Paris ſalvis ſibi omnibus & omnimod' exceptionibus pl 

bende, & advantag tam ad pradia* breve quam prædictam narrtion le 
per” licenè inde interloquend hic uſque in Octab Sancti Hillarii| 

habet, &c. idem dics dat eſt præfat Roberto hic, 8c. Poſteaque ſy 

ſcilicet à die Paſchæ in quindecim dies de quo die loquela pradida & 

Loqucla re, antea remanen fine die virtute cujuſdam Actus Parliament Domini al 

cnvar & ad Willielmi & Dominæ Mariz nunc Regis & Reginæ Ang}, e. R 

ber atom Par. tertio die Februarii anno regni ſui primo revivificat᷑ continuat & tic 

hamenti. adjournat fuit hic ven tam præd' Robertus Prynne quam pradid br 

Paris per Attorn' ſuos præd' & ſuper hoc idem Paris ſalvis lib le 

yy her S omnibus & omnimod' exceptionibus & adyantag tam ad brett die 

quam ad narration præd. ulterius pet licen? inde interloquend Se 

hic uſque in Craſtino Santz Trinitatis & habet, &c. Idem de 0 


dat eſt præfat᷑ Roberto Prynne hic, &c. & modo hic ad hunc die 
ſcilicet ad prædict. Craſtin' Sanctæ Trinitatis ven. tam pradiis 
| Robertus Prynne quam prædict. Paris per Attorn. ſuos prxdidos 
The Plaintiff & ſuper hoc idem Robertus Prynne ut prius pet Execution vella 
Pays Exceu- præfat Paris de debito & dampnis prad. de tenementis pradian 
Alea en Abate. CUM Pertin* levand ſibi adjudicari, &c. Super quo predict Part 


e of the per Judie de prædicto brevi de Scire fac Vic pred Cod Not 
*  dire& quia die qd diu ante emanation' ejuſdem brevis de dite - 
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S tempore emanatiom inde quidam Georgius Underwood & Jere- 
mias White ſeifi? fuer. & adhuc ſeiſit exiſtunt de duobus Meſſuagiis 

m pertin in Paroch. de Thames Ditton in Com. Surr. ultra & 

rx? prædict. tenta in prædicto retorno ejuſdem brevis de Scire fac — 6 
ſuperius ſpecificat de quibus quidem duobus Meſſuagiis cum pertin. * 
pradict Willielm. Wormell ſeiſit᷑ fuit in domi nico ſuo ut de feodo 
in przd. Octab Sanctæ Trinitatis anno decimo nono ſupradicto Et 
hoc para? eſt verificare unde ex quo præd. Georgius & Jobannes Urde ex quo | 
non ſum. fuer. nec in eodem brevi de Scire fac. nominat. nec in the Land 
prrd. retorno inde retornat tenentes præd. duorum Meſſuagiorum gen 
cum pertin, vel aliquor. tenementorum quæ fuer, præd. Willielmi Judicium ds 
Wormell przd. tempore redditionis Judicii præd. idem Paris pet ©" 

Jodie. de breve illo & quod idem breve caſſetur, 8c, 

Et pred. Robertus dic. quod præd. placitum præd. Paris ſupe- Demurrer © 
nus in forma præd. placitat ac materia in eodem conten? minus 
ſyfficien. in lege exiſtunt ad præd. breve de Scire fac. præfat᷑ Vic. 

Norf, direct. caſſand. vel ad ipſum Robertum ab executione ſua ver- 
ſos pfat᷑ Paris de debito & dampnis præd. levand. de terris & tem tis 
 przd; cum pertin. unde idem Paris tenens ut pfertur retornat exi- 
ſlit repellend. ſeu retardand. quodq; ipſe ad placit illud modo & 
forma przd. placitat. neceſſe non habet nec p legem terræ tenetur 
reſpondere & hoc parat. eſt verificare Unde pro defectu ſufficien. 
placiti præd. Paris in hac parte idem Robertus petit Judicium & 
quod breve ſuum pred. bond adjudicetur necnon execution ſuam 
verſus pfat Paris de debito & dampnis præd. de terris & tenementis 
1 pred. cum ptin. unde dictus Paris tenens ut pfertur retornat. exiſtit 
levand. ſibi ad judicari, &c. | | 

Et przd. Paris ex quo ipſe ſufficien. materiam in lege in placito jJoinder in De- 

{uo przd. ad pd. breve de Scire fac. pfat. Vic. Norf. direct. caſſanldd. 


4 & ad przd. Robertum ab executione ſua præd. retardand. ſuperius 
ink alegavit quam ipſe parat. eſt verificare quam quidem materiam pd. 
Robertus non dedic. nec ad eam aliqualit. reſpondit ſed verifica- 


tion. illam admittere omnino recuſat Unde ut prius pe? judic. de 


lic drevi præd', & quod idem breve caſſetur, &c. Et . hic 
rg le adviſari volunt de & ſuper pmiſlis priuſquam Judic. inde reddant 
en dies dat. eſt partibus præd. hie uſq; à die Sancti Michaelis in tres 
en ptimanas de audiendo inde Judicio ſuo eo quod juſtic. hic inde 
lis e Londum, &c. 


Prynne 


. 
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Sloughter Tenant of a Beſſuage, & c. which the ſaid Wormell was 


—— — 


Prynne der ſus Sloughter. 


N a Scire facias upon a Judgment recovered in Trinity. Tem 

Anno 19 Car. 2. — 1 Regis in this Court, againſt Wit 
Wormell Eſq; in 200 l. Debt, to warn the Tertenants of the 
faid Wormell, if they could ſhew any Thing why Execution hou 
not be, 8c. which was dire#ed to the Sheriffs of London, wh 
returned that there were no Tertenants in their Balliwick, ug 
which a Teſtatum Scire facias went to the Sheriff of Norfolk tg 
warn the Tertenants there, and the Sheriff returned the nan 


ſeiſey of at the Time of the Judgment, and that there were ng 
other Tertenants in baliva ſua. 
© Slovghter appeared, and demanded Judgment of the Crit of 
Seire faciasz quia dicit quod din ante emanationem ejuſdem brevis 
& tempore emanationis inde quidam Geo. Underhill & Jer. White 
were and fill are ſeiſed of two Befſuages, &c. in Thames Ditton 
tn the County of _ ultra & præter Tenementa prædict. in . 
torno ejuſdem brevis de Scire facias ſuperius ſpecificat, of which 
the ſaid Wormell was Ceifed, &c. Unde ex quo præd. Georgia 
& Jeremias non ſummon. fuer. nec in eodem brevi de Scire ficin 
nominat? nec in prædict' retorno inde retornat tenentes, &c. iden 
e 22 petit Judicium de brevi illo & quod idem breve af 
tur. | 
To this Plea the Plaintiff demurred, and Serjeant Pemberton 
argued, That it was no Plea in Scire facias to ſay that there wert 
Tertenants in another County than where the Scire facias wa! 
bꝛought, tho ft might be if the Tenants were in the Came County, 
Eſpecially this Plea is not to be admitted ſince the Statute of 16 
& 17 Car. 2. c 5. which was made ta pꝛebent Delay of Execution 
upon Judgments, Statutes and Reconnfzances; and tna, 
That when any Judgment, &c. ſhall be extended, the ſame ſhall not 
be delayed oz avoided by Occaſton, that any Part of the Lats 
and Teiements extendible, are oz ſhalt be omitted out of ſuch Er 
tent, ſaving the Remedy fo2 Contribution againſt ſuch Pcrions 
as ſhall have any of the Lands extendible. Cuhich Statute wa 
at firſt tempozary, and made perpetual by 22 & 23 Car. 2. cap. 
The Court were of Opinion, that as to the Matter of tif 
Plea, that it might be pleaded, And when one Tertenant is! 
turned ſummoned upon a Sci. fa. he map plead that there ate other 
Tertenants, tho' in another County; and this will put | 
Plaintiff to take out a Scire facias againſt them. Vid. fo? an 
the Lady Greſham's Caſe, Mo. 426. and Clarke and Hardwick 
Cale, Mo. 524. Vid. Dy. 331. B. ſemble cont. In a Scite * 
foz a Tertenant in the Mature of an Audita Querela, it he 
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eld, That the Tertenant returned could not plead, there was 
mother Certenant not warned. Vide 1 Rol. Rep. 37. Holland 
and Lee, it ſeems to be made a Doubt. + 
But the whole Court held, That ſuch Batter might be plead- 
ed, and the Statute of 22 & 23 Car. 2. does not extend to this 
Caſe; fo2 that is when an Extent is executed, and the Tertenant 
tings an Audita querela, he ſhall not dive the Plaintiff to ex- 
und anew, but the Extent ſhall ſtand, and he ſhall have Contri⸗ 
bution againſt the reſt. | 
But the Pleading in this Caſe was altogether ll and inſufft- 
tent; fo2 it is pleaded in Abatement of the CUrit, which it ought 
not to be, but he (ould have demanded Judgment, ſi ipſe ad 
zd in forma præd. retorn' reſpondere compelli debeat ; 
and la is the Concluſion in Jefferſon and Dawſon's Caſe, 2 Saund. 
23- and in Clarke's Caſe in Mo.-524. | 

aud then he ſheweth, that the ſaid George and Jeremy were 
not ſummoned, nec in eodem brevi de Scire fac' nominat' nec in 
| eodem retorno retornat', which is naught; fo2 the Sheriff of 
Norfolk could not ſummon oz return thoſe Tenants, being in 
another County. g. WR RATS 
But then it was ſhewn on the Part of the Defendant, that the 
Reco of the Scire fac was wzong, fo2 it was tituled Alias prout 
patet Term, Sancti Michaelis ultimo præterito, and then ſets fozth 
a Scire facias to the Sheriffs of London, returnable tres ſeptiman' 
Trin. ultimo præterito; Who returned, that there were no Te- 
nants in Billiva ſua, & ſuper hoc Teſtatum eſt in Cur' Regis hic, 
that there were ſeveral Tenants in the County of Norfolk; and 
upon that a Scire facias was awarded to the Sheriff of Norfolk, 
returnable tres MichaerF, &c. So by this Recozd it would ſeem, 
the Writ and Return is all the ſame Day, whereas the Teſtatum 
Sare fac gught to be in Trinity-Term befoze; and therefoze the 
mn Hou have been tituled Alias prout patet Term. Sande 
dun this the Counſel fo2 the Plaintiff pzayed might be amend- 
td; but the Court would not permit it, unleſs they agreed to a- 
Mend on both Sives. * 1 
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The City of Oxford's Caſe. | 
Townfman of Oxford was cholen into an Office in the 


Antea 33. P 
HT. Copporation, and refuſing to hold he incurred a Pena , 
Cro.Car, 733 — the Uſage of this Place, fo? which an Acton of Oe 

1 Nod. 125 Arnd it was moven fo2 the Defendant, That he might be allows , 


the Paivilege of the Univerſity ; and a Chatter was ſhewh, wher⸗ 
by it was granted to the Univerſity that their Members, On, 


vants, &c. belonging to the Unfverſity, ſhould. be ſued in the - 


Court befoze the Uice-Chancelloz, and not elſewhere. and a cn , 


ſaid 29th of September, per quod actio accrevit. 


tificate was pꝛoduced from the Chancello2 of Oxford, directed u 
the Chief Juſtice, & Sociis ſais Juſticiariis de Banco, that the 
Party was matriculated and regiſtred in the Univerſity, and 
Servant to Oocto? Irin. * 5 
And after hearing Counſel, and it appearing to the Court, Thit 


wgs regiſtred in the Univerſity but two Days befoze he ws 


he 
choſen into the Dffice, and was a Painter that had dwelt long it 


the Town, and been fo2 many Pears of the Cozpozation, and i 
Servant attendant to Dy. Iriſh, but had his Dwelling;hotiſe, an 
Kept Shop in the Town; and that he pꝛocured Himſelf to be ad 
mitted in the Univerſity as an Artificer, to hinder the Remedy te 
Town had againſt him fo2 holding his Dice. 
The Paivilege was denied by the whole Court. 


4: W-E. | | Bond verſus Moyle. | 


1 * an Action of Debt koz 281. 2 8. and 4 d. the Plaintiff detlad; 
1 That whereas the Dekendant by a certain Bill obligaten, 
cognoviſſet ſe debere & indebitat᷑ fore to the Plaintiff ſummam 
viginti & octo librarum duorum folid' & quatuor denat ſoere 
querenti, &c. ad vel ſuper viceſimum nonum diem SeptemvNn 
qui foret anno Dom. 1685. pro vera ſolutione quatuordetim | 
brar' unius ſolidi & quatuor denar ipſe the Defendant obligiut 
ſe firmiter per eandem billam, and in facto dicit quod the (al 
Moyle non ſolvit querenti the ſaid 141. 1 8. and 4 d. upon if 


To this the Defendant demurred, and it was adjudged fo! th 
Plaintiffs foz tho it is not dzawn p2operly as a Penal Bil fn 
the Payment of the 141. &c. pet there is enough to ground 
Action ok Debt fo2 the 281. 28. and 4 d. and the Day of Pik 
ment ſeems to refer to the 28 J. 2s. and 4d. Vide 1 Cro. 77, 


3 Not 
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Note, 'Tis the common Courſe to declare in Communi Banco 
per (criptum indentat, without ſaping, ſigillo ſigillat; but tis 
otherwiſe in B. R. 


| Buckler verſus Millerd. 


be Plaintiff Buckler and two others, Executozs of Peter Unricus 

Becket, bzought Debt upon a Bond of 200 l. which the De- amy 2 

mdent (together with one Katharine Becket) had entred into to Ven *% 

the Teſtato!. | ; 8 8 1 Saund. 293. 
che Defendant vemanded Oyer of the Condition, which was, 45% 42": 

vin.) That if the above-bound Katharine Becket, and James Mil- pag EN 

lend. ſhould pearly, during the Life of the ſafd Peter Becket and 2. 

the Minozity of Mary Becket, pay unto the ſaid Peter Becket, oz 1 844287 

his 4ſigns, the Sum of twelve Pounds by equal Payments, up- 3 Salk. 350. 

on the 15th Day of Auguſt and the 15th Day of February, that 15 * 

then the Bond ſhould be vold. 4 Show. 219, 
The Defendant pleaded Actio non, fo2 that upon the 15th of N. Lutw. 84, 

february, when the Bond was alledged to be made, and befoze (teres 

the Sealing thereof, the ſaid Peter Becket (being Gzandfather to 92, 123, 133. 

Mary Becket in the Condition mentioned) who was then within 

Age, did deliver to the Defendant and the lald Katharine Becket 

2001, to the Ale of the ſaid Mary, to be paid to her when the 

hould be Dne and twenty Years of Age. And it was then agreed, 

that the Defendant and the ſaid Katharine Becket ſhould give a 

Bond in 230 l. Penalty to the ſaid Peter Becket : And it was alſo 

then agreed, that the Condition ſhould be foz the Payment of 1 21, 

early ko the Intereſt thereof to the ſaid Peter and his AMgns 

dating the Minozity of the ſaid Mary, It the ſaid Peter ſhould (a 

ng live, at the two Days mentioned in the ſat Condition, by 

dal Poztiong; and if it ſhould happen that the ſaid Peter ſhould 

die befoze the lald Mary ſhould be one and twenty, that then the 

laid 12). Intereſt ſhould remain in the Hands of the Defendant 

ud the ſaid Katharine, fo2 the Ale of the ſaid Mary, to be paid to 

de when ſhe ſhould come to twenty one Pears of Age, and then 

0 be paid to the ſaid Mary. And the Defendant further ſaith, 

at after the Bond and Condition were ſo agreed, one Yeomans 

 Viſtake wzote the Obligation as is in the Bond, upon which 

˖ Mon is bought; and the ſatd Defendant and Katharine not 

* the Biſtake, ſealed the laid Bond prout; and that the 

55 beter Becket afterwards dien, and that only the firſt Day of 
"Ment incurred between the Date of the lad Bond and the 
1 of Peter Becket, (viz.) the 15th Day of Auguſt, anno tertio 

Dow Regis. And the Defendant on the ſaid 15th Day, ſix. 
vnds (being all that was then * to the (atd Peter „ = 
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8. obtulit ſolvere, and was ever after ready to pay it to bim; mn 
after, ſcilicet, the firſt Day of December, anno tertio ſupragiq, 
did pay to the laid Peter. Becket the ſaid ſix Pounds, which he tg 
accept, unde petit Judiciam, &c. # | 
The Plaintiff replied proteſtando, That there was no ſuch q, 
 greement, and that the (aid Mary Becket was till living and hy, 
der Age, and that ſix Pounds became due upon the 15th of k 
bruary, anno quarto nuper Regis Jacobi, accozding to the in 
Condition, which the Defendant had not paid, & hoc paratis el 
verificare, &c. | 
To this the Defendant demurred, and it was inſifted on ( th 
Defendant-that this Agreement might be pleaded, and averre) . 
thew the Meaning of the Parties, and to have the Condition tin 
accodingiy. As the Caſe of Neviſon any Whitley, in 3 Cro, an 
in Jones's Rep. 396. where the Condition of the Bond was ih 
Payment of Jitereff at ſix Months, as much as the Statute x 
lows fo2 a Pear, and it was ſhewn to be made (o by the Pil 
of the Scrivener, and that the Agreement of the Parties was in 
no moze than juſt Intereſt; and this was held a good Aberment 
to ſave the Bond from being void by the Statute of Cſury. an 
a Caſe between Lewknor and Mountague was cited, where the 
Condition of a Bond was, Jf William Mountague ſhall do, &. 
whereas there was William Mountague the Father and Willa 
Mountague the Son, and by the Averment of the Meaning of th 
Parties this was expounded of the Son. | 
But the whole Court were here of Dpinfon, That the dun 
ment in the Cale at Bar was not to be admitted; fo? it would 
carry the Condition to another Senſe than the Mozds imer. 
As to the Caſe upon the Statute of Uſury, there it depen 
upon the Agreement; and the Party may ew any to make am 
there was no cowupt Agreement. Vide antea hoc Termino tif 
. Caſe of Buſh and Buckingham. And as to Lewknor's Caſe, tif 
Averment was but to aſcertain which William Mountagoe Ws 
meant, and ſtands well with the Mozds of the Condition, I 
whether, as the Condition is penned, fo2 the Payment to bed 
ring the Life of Peter Becket and the Binozity of Mary, that fl 
Payment ſhould determine upon the Death of Peter, the Cum 
Did not deliver their Opinion: Accozding to the Opinion in Brud 
nell 's Cafe in 5 Co. 9. it would ſeem that it ſhould, But i# 
Cale of Croſs and Tooker fn Latch. 162. ſeems ſtrong to theo- 
- trary. Vide that Caſe in Popham 201. and in 1 Anderſon 1. 
abſque impetitione vaſti during their Lives, held, that the b 
lege ſhall continue to the Survivoz. - | 
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But the whole Court held the Pleading of the Tender fnſuf- 
cient, becauſe it is not ſaid that Peter Becket refuſed z otherwiſe 
if a Place of Payment had been in the Condition, and it had been 
hewn in Pleading, that the Party which was to receive the Yo- 
ney, was not there. 1 Cro. 883. Plea of Tender without ſetting 
foth a Refuſal, not good, Lea and Exelly s Caſe: And the Ac- 
ceptance after the Dap ſignifies nothing, and upon that Potnt 
the Court were of Opinion fox the Plaintiff; but Judgment was 
not given, becauſe the Parties ſhewed an Inclination to compoſe 
the Buſineſs. 


Maſon verſus Watkins. 


N 


A* action of Debt upon a Bond of 20 J. 3 

Che Defendant demanded Oyer of the Condition, which 1 Show. z. 
was, That the Obligo2 ſhould not himſelf dung any Evidence at = Lutw. 
the 4ſi3es to pzobe the two Cows now in Queſtion between one CWaberba. 
Owen Maſon the Pounger, and the laid Watkins, to be the Cows 246. 

of the ſaid Watkins o2 of Robert Gillo ; and that the ſaid Gillo ſhall ? * 
ſet in a Bill of Ignoramus, that then the Bond ſhould be vod. alk. 341. 
The Defendant pleaded quod ipſe de deb præd. virtute Scripti 

Obligat prædict' onerari non debet, becauſe that one of the ſaſd 

Cows was the Com of the ſaid Watkins, and the other of the ſain 

Cilo; and that befoze the Bond, Owen Maſon jun. in the ſaid 

Condition mentioned, being the Plaintiff's Son, ſtole the ſaid 

two Cows, and was tmpxiſoned thereupon; and the Defendant 

Watkins was bound by Recognizance to pꝛoſecute him at the At. 

zes foz the ſaid Felony z and there the laid Maſon jun. was in- 

ited and conviden, and the Oefendant did give Evidence that 

ine of the Cows was his, prout bene licuit, and that the De- 85 
ſndant did not give any Evidence by himſelf, oz any one elle, ta 

Move the two Cows to be the Cows of the Defendant, oz the 

Cobs of the ſaid Gillo, & hoc paratus eſt verificare, &c. unde 


petit judictum, &c. 

Co this the Pfatntiff demurred and upon the firſt Opening, 
vdgment was given koz the Oekendant ; Fo2 the Condition is 
eint Law, viz. to ſhift off Evidence of Felony, and that makes 
If Bond votd, vide Jones's Caſe, « Leon. 203. and the Court 
(ommended it to Serfeant Pawlet who was a Judge in Wales 
he oy Plaine lived, td ſee to have him pꝛolecuted fo; taking 
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Termino Sancti Hillarii, Anno 1 & 2 W. & 


a Lond. fl. 1 Ohannes Eyre nuper de Sheffeild Manor in co 


Burrowes per Rich. Milward Attorn' ſuum dic quod cum predit, 
apud London in-Paroch beatz Mariz de Arcubus in War « e 


cum inde requiſit. fuĩſſet præd. tamen Johannes licet ſæpius requiſt 
præd. trecentas libras eidem Burrowes nondum reddidit fed il! e 
hucuſq; reddere contradixit & adhuc contradic. unde dic. quod de 


iron. defend. vim & injur. quando, &c. Et pet. audit. ſcripti prad & 


| keep the Award, Over, Arbitrament, final End, and Determm 


Vol 


In Communi Banco. 


Trippet verſus Eyre. | f 


Eborum Gen' af dict Johannes Eyre de Sheffeill 
Manor in Com. Eborum Gen. ſummotitus fuit x 


reſpondend* Burrowes Trippet Gen. de placito quod reddat ei te i 
centas libras quas ei debet & injuſte detinet, &c. Et unde iden r 


Johannes nono die Martii Anno Regni Domini Regis nunc terio 


heap per quoddã Scriptum ſuum obligatorium conceſſit ſe tener 
eidem Burrowes in præd. trecentis libris ſolvend. eidem Burrows 


teriorat, eſt & dampnum habet ad valentiam centum librarum E 
inde ꝓduc. Sectam, &c. Et profert hic in Cur. ſcriptum predit. 
quod debitum præd' in forma præd' teſtatur cujus dat. eſt die $ 
anno ſupradictis, ke. | 

The Defendant . Et præd. Johannes per Johannem Gatacre Attorn. ſuum ven. & 


craves O 


the Con 


ei legitur Pet. etiam audit. conditionis ejuſdem Scripti & ei legit 
in hæc Verba. ſſ. The Condition of this Obligation is (uth 
That ik the above-bounden John Eyre, his peirs, Executo!s im 
Adminiſtratozs, fo2 bis and their Parts and Behalfs, do in i 
Things well and truly ſtand to, obey, abide, . perfozm, fulfil all 


tion of Francis Barlow of Sheffeild in the ſaid County, Gent. ill 
Robert Soresby of Sheffeild afozeſaid, Gent. Arbitratos indiff 
rently named, elected and choſen, as well on the Part and 5 

of the above-bounden John Eyre, ag of the above-named Buro 
Trippet to Arbitrate, Award, Ozder, Judge and Determine ö 
and concerning all and all Manner of Action and Actions, Ci 
and Cauſes of Actions, Suits, Bills, Bonds, Specla® 
Judgments, Executions,Extents, Quatrels, Controverſies, - 
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falt, Damages and Demands whatſoever, at any Time 02 
Times heretofoze had, made, moved, b2ought, commenced, ſued, 
moſecuted, done, ſuffered, committed 02 depending by oz between 
the lad Parties, 02 either of them; ſo as the (aid Award be made 
and put in CUriting, 02 by Mow of Mouth, on oz befoze the 
ninth Day of April now next enſuing; but ik the ſaid Arbitra- 
tons do not make ſuch their Award of and concerning the Pꝛemil⸗ 
ſeg, by the Time afozeſaid ; that then ik the ſaid John Eyre, his 
heirs, Executozs and Adminiſtratozs, foz his and their Parts 
ind Behalfs, do in all Things well and truly ſtand to, obey, abide, 
etiam, . fulfil and keep. the Award, Ozder, Arbitrament, Umpi⸗ 
ace, final End and Determitiatton of fuch Umpire as the (aid 
francis Barlow and Robert Soresby ſhall nominate between the ſain 
Patties of and concerning the Pꝛemiſſes, do as the ſaid Umpire 
do make his Award 82 Umpirage of and concerning the Pꝛemiſſes 
i» Writing oz CAozd ok Mouth, on oz bef6ze the üxteenth Day 
of April afozeſaid, then this Obligation to be void, oz elſe to re- 
main in full. F ozce,. Strength aid Uirtue. Quibus lectis & au- 


ſua przd' inde verſus eum virtute ſcripti obligatorii præd hic in 
hw Paper: non debet quia dic. qd prz& Franc. Barlow & 
Ob. dares 
my obligat pd hie in Cut plat & infra tempus pd in conditione 
rad in ea. 
metitum fina? finem vel determination in Scriptis vel p verbum o- 
is de & ſuper pmiſhs in Conditione præd ſupius mentionat᷑ inter 
plat Butrowes Trippet & præd Johanhem ac Et pd Johannes 
yre ulterius dic. quod præd' Franciſcus Barlowe & Robertus So- 
esby poſt confetion ſeripti obligatorii præd hic Cut? plat & infra 
temipus Condition pred in ea parte limitat᷑ ſeilioet decimo die A- 
prilis anno tertio ſupradicto apud London pfæd in paroch & 
ada przd' nominaver” quendam Franc. Jeſſopp A? fore Umpi- 
pator, inter præd' Burrowes Trippet & pfat Johannem Eyre de & 
uper pmiſſis przd' quodqʒ . Franc. J eſſopp fic ut pfertur Um- 
pator nominat᷑ infra tempus ei Condition. præd. in ea parte li- 
iat nullum fec. Arbitrid five Umpiragid aut determination de 
8 concernen pmiſſ. præd. p ſcriptum vel verbum oris Et hoc pa- 
at. el verificare Unde pet Judicium fi przd* Burrowes Trippet ac- 
onem ſua præd' inde, verſus eum virtute ſcripti obligatorii præd. 
dere debeat, &c., © þ 
Et pred. Burrowes dic. quod ipſe. per aliqua præallegat. ab ac- 
ne ſua præd. verſus pfat Johannem habend' ptzcludi non debet 
Ja die, quod bene & verum eſt quod præd. Franciſcus & Rober- 
1n_conditione prædict. ſuperius tiominat. poſt eonfectionem 
| + obligatorii præd & infra tempus prædict in conditione 
UK in ea parte limitat᷑ nullum fecer. arbitrium ordinem arbi- 
| r tramentum 


a. d reer 


dif wal Far an Eyre dic. qd præd Burrowes Trippett action 


in conditione pd ſupius menconat᷑ poſt confectionem Defendant  , 
Ro that the 
roitrators 


parte limita? nullum fece? Arbitrium Ordinem Arbitra- made ho 


Award: 


But they na- 
med an Um- 
pire, who made 
no Award in 
Writing, or by 
Word of 
Mourh. 21 
The Plaintiff 


replies and 


ſays, That true 
it is that the 
Arbitrators, 
nor A.B..b 
them firſt cho- 
ſen Umpire, 
made no A- 
ward; but they 


ſay, that after- 


wards the Ar- 
bitratofs choſe 
one J. N. who 
made an A- 
ward, 


r 


| 
| 
I g 
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Cauſes of De- 


Franciſc. Barlowe & Robert. poſtea adtunc & ibidem ſeilicet pre, 


— 


tramentum final. finem vel determinationem in ſcriptis per verbon 
oris de & ſuper præmiſſis in conditione prædicta ſuperius ment. 
nat. inter præfat. Burrowes & prædict. Johannem Eyre ac qu 
præd. Franciſc. Barlowe & Robertus Soresby antea decimum ſertun 
diem Aprilis in Conditione prædict. mentionat. ſcilicet die & lo 
in placito præd. mentionat. nominaver prædict. Franc. Jeſſopy it 
fore Umpiratorem inter præd. Burrowes & præfat. Jo oem ſed 

Burrowes ulterjus dic, quod prædict. Franc. Jeffopp adtune 
& ibidem fore Umpirator. int. eund. Burrowes & præfat. Johan- 
nem de & ſuper præmiſſ. penitus recuſavit Et ſuperinde predig 


dicto decimo die Aprilis Anno tertio ſupradicto apud London 
præd. in paroch. & Warda præd. nomimaver. quendam Corel 
Clarke Armig. fore Umpirator. int. prædict. Burrowes & praſit. 
Johannem Eyre de & ſuper præmiſſ. przd?* Et idem Burrowes ul 
texius dic. quod præd. Cornelius poſtea, & antea præd. decin 
ſextum diem Aprilis in Conditione præd. mentionat. ſcilicet qua 
todecimo die Aprilis anno tertio ſupradicto apud London pral, 
in paroch. & Warda prædict. ſuſcepto ſuper ſe onere Umpingi 
præd. ore tenus (Anglice, by Mod of Mouth) arbitravit & al 
navit quod præd. Johannes folveret præd. Burrowes ſeptuagint 
libras ſuper decimum nonum diem Maii tunc prox, ſequen. apud 
dom. Johannis Elliſon in Sheffeild in Com. Eborum int. duoder- 
mam & tertiam horas meridiem ejuſdem diei Et quod pol 
talem ſolutionem ſuper eundem diem apud eundem locum pred. 
Burrowes & Johannes Eyre un. corum alteri invicem figillarent 
genera? Relaxationes præd. tamen Johannes Eyre licet ſzpios re 
uiſ. prædict. ſeptuagint. libras eidem Burrowes non ſolvit ins 

mam & effectum Umpiragii prædict. Et hoc parat. eſt verit 
2 unde petit Judicium & debitum & dampna ſua ſibi adjudi- 
car = &c. | ; | 

Et præd. Johannes dic. quod præd. placitum pred. Burrows 
ſuperins replicando placitat. ac materia in eodem content. minus 
ſufficiefd in lege exiſtunt ad predic. Burrowes Actionem ſun 
zdi&. verſus eundem Johannem habend. manutenend. quodq# 
pſe ad placitum il? modo & forma — placita? neceſſe non babe 
nec per legem terrz tenetur reſpondere & hoc parat. eſt verifiar 
unde defectu ſufficien. Replication. prædict. Burrowes wy 
parte idem Johannes petit Judicium Et quod præd Lee, 
actione ſua pond. verſus eum habend. pcludatur, &c. Et pio d 
morationis in lege ipſius Karg in hac parte idem Jobe 
ta formam Statuti in hujuſmodi Caſu nup edit. & provil of 
& Cur. hic dempnſtrat has cauſas ſubſequeid videlicet quod 2 
conſtat = Replication* ilP quod idem Johannes habuit 2 
quod arbitrator. præd. nominaver. præd. Cornelium Clarke ©. 


Umpirator. inter partes præd. vel quod prædictus Cel, Ln 
"PIE . | 
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aliquam authoritat' ad faciend' aliquod Umpirag' vel fore Umpira- 
tor. inter eaſdem partes de præmiſſis præd', &c. 14 4 
Et prædictus Burrowes ex quo ipſe ſufficien' materiam in lege ad jo nde in De. 
atone? ſuam præd. manutenend. ſuperius replicando allegavit quam e 
jpſe parat. eſt verificare. Quam quidam materiam prædict Johannes 
non dedicit nec ad eam aliqualit. reſpond. ſed verification. ill' admit- 
tere omnino recuſat, idem Burrows pet. Judic. & debitum ſuum præd. 
una cum dampnis ſuis occaſione detentionis debiti illius ſibi adjudi- - 
cri, &c. Et quia Juſtic hic ſe adviſare volunt de & ſnper præmiſſis 
ptedictis priuſquam judic' inde reddant dies dat eſt partibus præd. 
bicuſque a die Sancti Michaelis in tres Septiman' de audiendo inde 
judic ſuo eo quod Juſtic. hic inde nondum, &c. 


Trippet verſus Eyre. 
Trin 4 Jac. Secundi Rot. 


N Debt upon an Obligation of 300 J. Penalty, 
The Defendant demanded Oyer of the Condition, which was ; Lev, 263. 
thus, viz. Ik the above bounden John Eyre, his Heirs, Executozs mae 
and dminiſtratos, fo his and their Parts and Behoofs, do in all bs 1 oY 455. 
Chings well and truly ſtaud to and keep the Award of Francis Bar- 1 Ley. 285. 
by, and Robert Soresby, &c. Arbitratoꝛs indifferently named and p. abt 
fieted, as well on the Part and behalf of the above-bounden John 2 $,und. 129. 
Eyre, as of the above named Burrows Tripett, to arbitrate and K. = oy 
award of and concerning all Attons and Demands whatſoever at . 8 
i) Time heretofoze had, made, 02 depending between the ſaid Par⸗ 
les 02 either of them, ſo as the ſaid Award be made and put in 
Uutiting, oz by Cod of Mouth, on oz befoze the 9th Day of A- 
pnlnert enſuing, but if the ſaid Arbitratozs do not inake luch their 
alatd bythe Time afozeſatd, that then if the ſafd John 2 his 
Ptits, Kc. do ſtand to and keep the Award and Ampirage of 
uch Umpire, as the ſaid Francis Barlow and Robert Soresby 
4 | nominate between the ſaid Parties of and-concerning the 
EAmilles, ſo as the lald Umpire do make his Award o2 Umpi⸗ 
Je of and concerning the Pꝛemiſſes by Writing oz TMoꝛd of 
auth. on oz befoze the 16th Dap of April afozeſaid, then this 
ligation to be vold. W ry 
The Dekendant pleaded Actio non quia dicit, that the ſaid Fran- 
|= Barlow and Robert Soresby made no Award within the Time 
Wlaid; and the fatd Defendant ulterius dicit, that the ſaid 
is Barlow and Robert Soresby the 10th Day ok April in the 
4 aforeſaid, at London, in the Pariſh and Card afozeſaid, did 
ame one Francis Jeſſup Eſq; to be Umpire between the afozeſaid 

nous Trippet and the afozeſaid John Eyre, and the (aid Francis 
a ret, + Jeſſup 


= 2 7 1 erer 
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Jeſſup fic ut præfertur Umpirator nominatus, did within the Time 
to him {imited make no Award oz Umpirage of and concerping 
the Pꝛemiſſes, & hoe paratus eſt verificare unde petit Judiciun, 


The Plaintiff replies, Quod bene & verum eſt, that the (aj Qt: 
bitratozs made no Award, and that befoze the 16th Day of apy; 
_ aforeſaid, Scilicet, at the Day and Place in the Plea of the Defer, 
dant mentioned, they did name the ſaid Francis Jeſſup to be Am. 
pire between the faid Parties ; but he further ſaith, that the lan 
Francis Jeſſup adtnnc & ibidem fore Umpirator penitus recyſy 
vit: & ſuperinde, the ſaid Arbitratoꝛs poſtea adtunc & ibidem no. 
minaverunt quendam Cornelium Clarke Armig. to be Umyite 
between the ſatd Parties; and further ſaith, that the ſaid Cor. 
nelius Clarke poſtea & ante prædict' decimum ſextum diem Aprilis, 
ſcilicet, apud London, &c. ſuſcepto ſuper ſe onere Umpiragij przd, 
ore tenus arbitravit & ordinavit quod prædict Johannes Eyre 
ſolveret prædict. Burrows Trippett ſeptuaginta libras, &c. gy 
that after Payment the Parties ſhould give mutual Releaſes, 
and ſaith that the Defendant did not pay the ſatd 501. acconding 
to the ſald award, & hoc paratus eſt verificare, c. 
To this Replication the Defendant demurred. _ This Caſe was 
the laſt Term argued at the Bar, and the Court took Time til 
this Term to give their Opinions. | 
The ſole Queſtion was, Whether the Award made by Clarke 
was good, in regard the Arbitratozs had befoze named [cfſup to 
be Umpire? and tho' he refuſed, it was inſiſted on fo2 the Defen- 
dant, that the Arbitratozs were concluded to name another, and 
Cornelius Clarke had no Authozity as Umpire. TRL. 
powell, Rokeby and Ventris were of Opinion foz the Plaintiff, 
Pollexfen, Chief Juſtice, fo; the Defendant. 
if the Arbi- The Reaſons the thzee Juftices went upon were, that the No 
trators mination of Jeſſup to be Umpire did not make him Umpite, and 
chooſe => that his Refuſal immediatelyupon his Nominatſon made manu 
their Autho- to no moze than a bare Pꝛopoſal to him, and ſo to ſand fo} 6 
2 thing, and then it did not conclude the Arbitratozs, but that th? 
hey cant might name another: The Penning of the Condition of the Pt 
revoke or is to be obſerved, the CUio2ds being, to ſtand to the Awatd of ” 
8 Umpire as the Arbitratozs ſhouldnaminate, and not of ſuch Pim 
be perlen dg they ſhould name to be Umpire. So that there is in the Can 
Ele& refuſe dit ion à Deſcription oꝛ Qualification of the Perſon to whole _ 
ber Hers the Parties ſhould ſubmit, viz. to ſuch an one as ſhould be 
C. Juſtice. pire, and Umpire by the Nomination of the Arbitratos- "Uſd 
1 Salk. 0. Jeſiup though nomtnated, yet was not Umpire, fo? his nu, 
' hindzed that, and therefoze doth not come within the Quallen 


4 


on; the Pleading is aways ſuſcepto ſuper fe onere Arn 
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<9 that tis the Acceptance that makes him Umpire o2 Arbitratoz. 
But it is objected, that the Arbitratozs here have executed their 
quthozity, and tis dane as fully as can be on their Parts, and 
therefoze they have no Power to name any other; the Condition 
empowered them to name one, but not to name a ſecond. _ 

aulw. 'Tis True, when an Authozity is once fully executed, 
the Power is determined; but here, admitting it to be an Autho⸗ 
ity, (which Ventris ſaid it was not pꝛoperly to be called ſo, there 
being no etp2eſs Authozity given to the Arbitratozs; but tis ra: 
ther a Deſcription oz Qualification of the Perſon which is to. 
make the Award ut ſupra) yet there is na compleat Execution. It 
z Letter of Attozney be to deliver Seiün, and. the Attoznep delt- 
ver Sellin within the Utew, which is no good Executton of his 
duthozity; yet ſure that does not, hinder him from Delivering 
Sciſin upon the Land: An habere fac“ poſſeſſ. was executed by 
the Sheriff in deliv@ing a Houſe, and after it was over, it was 
diſcoveted that a Perſon was bid in a Room. of the poule, 
vherelipon he was turned out, and the Sheriff delivered Execu⸗ 
tion again, which was reſolved to be well in Palmer's Rep. 289. 
Submiſſions to Awards have been favourably conſtrued, becauſe 
they tend to the End of Controverſies ; it was ſurelp the Parties 
1 if the Arbitratoꝛs named a Man that rejected the Um- 
rage, that this ſhould not conclude them from naming another: 
This Nomination can be taken to be no moze than a P2opoſal of 
to WY fi! Thing to Jeſſop, who muſt be taken to be pzeſent at the firſt 
. rr fo; the Pleading is, quod adtunc & ibid. penitus 
eclavit. 8 * | 2 | 

But the great Objection relied upon at the Bar, and by the 
Chief Juſtice was, that Jefſup, tho he did refuſe, might have 
(ill ppoteeded with the Umpirage;z and then if Clarke were via. : ter. 


Av well nominated, there ſhould be a concurrent Authozity in ſeve⸗ 285, 302. 
nd WY" Perſong to make an Award, which the Law will not ſuffer, as | $9.47, 


the Caſe of Bernard and King, Rol. Abr. 262. and Sti. 306. where to 133. 
the Submilllon was to the Award of A. and B. ſo that they made Na 157: 
the Award within ſuch a Time; and if they made no Award, then * N. Luo. 
tothe Award oz Ampitage of C. ſo as he made his Award within 167. 1 Mod. 
the lame Time; and the Pleading was, that the Arbitratozs dene- yy gr 
ballent facere Arbitrium within the Time, & ſuperinde C. made 
6 Ward within the Time, and it was adjudged that the Awarv 
= void, becauſe the Arbitratozs, notwithſtanding the Dental, 
25 have made an Award, and the Umpire could have no 
1 till their Power was determined. And the Caſe of Barber 

Giles, 1 RO. Abr. 26 1. ig to the ſame Purpoſe. 
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To which it was anſwered,” that if it be admitted that Je, 
. after his Kefufal, might Have taken upon him the Umpirage in 
Caſe the Arbitratozs had named no other Umpire, pet tis car 
Jeſſup could not have accepted the Umpirage after another was 
named; foz the Arbitratozs naming another upon his Refuſal, ha 
quite taken away their firſt Romination; and in Caſe Jeflup had 
accepted betoꝛe they had pꝛoceeded to name another, then the gib. 
trato2s had been pꝛevented naming of any other ; ſo here could be ng 
concurrent Power at all. Vide the Caſe of Frall and Brierly, 2 kg, 
Abr. 26. where the Submiſſion was to two Arvitratozs, and if 
they did not agree within a certain Time, then to the Umpirage gf 
uch an one as they ſhould chooſe, ſo that the Umpite made his g. 
ward within the fame Time: And it was ſhewn that the Arbitrato 
made no Award, and they choſe an Umpire who made an Award 
within the Tine; and that was held good, becauſe they had yt: 
termined their Power by chooſing an Ampire'; and ſo it differred 
from the Caſe of Bernard and King, where the Umpire was named 
in the SubmiMon ; and the Caſe of Copping and Horner, 2 Sund. 
129. where the SubmiMſion was to Arbitratozs, and if they made no 
Award, and could not agree in ſuch a Time, then to the Arbitrament 
of J. S. fo that he made an award within the lame Time. 
In an Action bzought upon the Award made by the Umpire, it 
was ſet foꝛth, that the Arbitratozs made no Award, nec facere po- 
tuerunt aliquod Arbitriom inter Partes, and that the Umpire made 
an Award within the Time; upon a Demurrer to the Declaration, 
Judgment was given fo2 the Defendant ; fo2.the Averment quod 
non potuerunt facere Arbitrium was idle, fo2 it appeared they might 
have made an Award within the Time: But as tis repozted by 
Saunders, if the Platntiff had (et fo2th that they had Declared they 
would make no Award, then all the Court held, (except Tvildn 
Juſtice) that the Award of the Umpite had been good. | 
And this, Ventris ſaſd, did ſomewhat ſhake the Authozity of ber. 
nard and King's Caſe. This Caſe denied to be Law, in 2 Jones 16, 
Cale verſus Dare. e ee 
But Pollexfen, Chief Juftice, ſaid he had taken a Repott ol the 
Caſe of Copping and Horner, and pꝛoduced his Repozt, where there 
Wed. 2% was no Mention of that laſt Ppinſon repozted. by Saunders. 
2 %% „And the Chief Juſtice ſaid, no Cale could be put that when! 
Twas held Man that was veſted with a bare Authozity, bis Denial oz Bell. 
| Tovice ſal to execute it could conclude him, but that notw(t!Canding „ 
garüf the might execute his Authozity ; but if he makes a vold 02 _ 
Arbirrators ent Execution,” he may do it over agatn. There is no Realon, 
mere be ſaid, to take the ¶Moꝛds adrunc & ibidem penitus recuſavit, that 


- fore the Time allowed by their Award is expir'd, tis ipſo facto void, tho' they abſolutely ps 
to make no Awgrdithemſelves. 1 Salk. 70. Reynolds yerſus Gray. And in the Caſe of 3 
ſus Harris, 1 Salk. 71. twas held per Holt Ch. Juſtice, that if there be a Submiſſion to ber 
as they make their Award before Midſummer, and if they can't agree, then to ſuch voy. ed 
chuſe,- ſo as he moke his Umpirage before Midſummer, and an Umpire is choſen accor . 
is good, and ſo vill the Umpirage if made, becauſe the Arbitrators had determined _— ir the 
fore, by chuſing an Umpire, and ſo reſolved in the Caſe of Twisleton and Traver ſe, d the AF 
Umpire is named in the Submiſſion, he can't make his Umpirage. before the Time given 


bitrators to make their Award, 1s expired, (pas 
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nas preſerit, and that the Nomination was but a Communication 
0 P2opoſal, fo2 if he had Notice of it many Days after, and refuſed, 
the Pleading might be the ſame, and the Traverſe cond be taken to 
the adtunc & ibidem. CUhere a Pan is to be veſted with an Inte⸗ 
telt, his Acceptance is neceſſary; but it ſignifies nothing when but 


lum fecerunt arbitrium, and tis never pleaded that they were not 
Fbitratozs, 02 that they refuſed to be Atbitrato2s; foꝛ the Submif- 
fon makes them ſo; the Pleading ſuſcepto ſuper ſe onere arbitrii is 
but mere Fozm. Lefſee fo; Years affigns upon Condition to obtain 


ſent, and tis a good Perfozmanre of the Condition, 14 H. 7. 17. 
This is pꝛoperly an Authozity tn the Arbitrato2s ; tis fo taken in 
Vinyor's Caſe in 8 Co. and ts revocable as other Authoztities are. 


Theſe were the chief Reaſons upon which the Chfef Juſtice re- 

ed, aa oa Wt oa” IN 
But Judgment was given fo2 the Plaintiff by the Dpinion of 

| the other thꝛee Juſkices; | | 

t Anonymus 


N a Writ ok Dower the Tenant was effoffied, and the El. 

lain adjourned in Craſtino Purificat, at which Day the De⸗ 
Mandant did not appear with the CUrit, and demand the Tenant, 
but would have a Gzand Cape made out. 

This being che wn to the Court, they ſafd the Demandant muſt 
be Nonſuit, fo2 his not being ready in Court at the Day ok Ad- 
journtnent of the Efſatn to demand the Tenant, and the Tenant 


* o 


bas therefoze in no Defatilt, 
1 Do pwſe verſus Cale. 
Mid. fl. JoHaNNEsS CALE nuper de London 


5 
* 


funde. ſum. fuit ad reſpondend Thomæ Dowſe Gen' aſſign 
1 * Dowſe patri ſuo aſſign' Arthuro Stanhope Armig' Ed wardo 
Atter Mill. Johanni Wolſtenhotme Armig & Thomæ Briſtowe 
E afgn, Johannis Comitis de Clare de placito quod teneat ei 
© ntion' inter ipſum Johan' Comitem de Clare & præfat Ric 
n Vita ſoa fact ſecundum vim formam & effectum quarun- 
0 lodentur inter cos confectarum, &c. Et unde idem Thomas 


a bare Authozity. In the Caſes of Awards the Pleading is, nul-⸗ 


the ent of the Leſtoz3 the Leſſoz at firft denfes, he may aftet con- 


| Plumber. Covenant by 
ty , J. Executor' Teſti Ricardi Cale duper dict. Richard 77 4 re +: 
ile of the Pariſh of St. Bytdget's alias . London, sad =» Exc- 


cutor. 


** ale ber Robert Waring Attorn. ſuum dic quod cum prædict. Leſſor ſeized 
rey 10 5 Comes de Clare nono die Decembris Anno Domini mille- in Fee. 

ey esu centefimo quadrageſimo ſeptimo ſeifit, fuiſſet de & in tribus 

thi us cum pertin. in Parochia Sancti Clementis Dacorum in 

10 4 : : — Com 
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ae dt notre of 
— 
* 


And demiſed 
by ladeature. 


Thomas Dowſe modo quer hic in Cur. profert cujus dat eſt eiſdem 
die & anno dimiſiſſet præfat Ricardo ten'ta prædict. cum pertio 


4 


Reddend”, &c. 


Sancti Clement Dacorum præd in Com præd' per quandam Inden. 


ſua per nomen Ricardi Cale de paroch' Sanctæ Bridgettz alia 


Midd. adtune vel nuper in tenura & occupation' Elianoræ Peirſon 


| & Natal. Domini noſtri Dei per æquas & æqual. portion. vel i- 


— 


Com Midd' præd' in dominico ſuo ut de feodo, ipſ que oh 

Comite de Clare fic inde ſeiſit exiſten', idem johannes eee 
L ee ſcilicet eodem nono die Decembris Anno Domini mille. 
ſimo ſexcenteſimo quadrageſimo ſeptimo ſupradicto apud pargc 


tur inter ipm' Johannem Comit᷑ de Clare per nomen præhonotabiſ 
Johannis Comit de Clare ex una parte & præfat. Ric Cale in vin 


Bundes London Plumber ex altera parte adtunc & ibidem fa; 
cujus alteram partem ſigillo ipſ. Ricardi in vita ſua ſigillat idem 


r nomina tot. illorum trium Meſſuagiorum ſive tenementorun 
uorum cum pertin in paroch. Sancti Clement. Dacorum in Com. 


Vid. Aſſign. vel ſubtenen' (Anglice, Undertenants) ſuorum prox, 
jacen. mefſuas. ſive tenement" Willielmi Haberfield erga orien, & 
continen in longitudine ex ea parte Centum & ſexagint peces 
Aſſizæ (Anglice, of Aſſize) aut eo circit. & prox. meſuagio (ive 
tenement. adtunc in tenura Willielmi Hobſon cogn. per nomen de 
le Bear & Harraw erga occiden. & continen. in longitudine ex 
ea parte Centum & ſexagint pedes Aſſizæ (Anglice, of Ae) 
aut eo circit & in latiudine erga Auſtr, ſuper plateam adverſus 
quendam locum vocat le Butcher Rowe quatuordecim pedes Aſſe 
(Anglice, of Afize) & ad finem erga Boream novemdecim pedes 
Aſſizæ (Anglice, of Aflize) aut eo circit. habend. & tenend. did. 
tria meſſuag ſive tenementa & præmiſſia cum pertin. dicto Richard 
Cale Executor Adminiſtrator' & Aſſign ſuis a Feſto Natalis Domini 
noſtri Dei prox. ſequen dat. ejuſdem Indentur pro & dura to 
tempore & termino quadragint & unius annor, extunc px ſequet 
plenar' complend' & finiend. reddend. & ſolvend. proinde annuum 
& quolibet anno duran. toto dict. termino dicto Comiti Hr. 
vel Aſſign. ſuis fommam viginti libr. legalis Monetæ Ang 
vel in magna Aula capitalis meſſuagii five domus manc'onal, dil 
Comitis ſituat in Dyury-Lane. in Paroch, Sandi Clement Dr 
eorum præd' ad quatugr maxime uſual. terminos & Feſta in 3000 
(videlicet) Annunciation. beatæ Dom' noſtræ Sanctæ Matix Vi 
ginis Nativitat. Sancti Johannis Baptiſtæ Sancti Michaelis Aral 


fra octodecim dies prox. poſt unumquodque eorundem Feltori 
prima ſolution. inde incipiend' & fiend, ad & ſuper Feſtum Nr 
tivitat. Sancti Johannis Baptiſte px. ſequen' dat. ejuſdem Lag 
vel infra. octodecim dies px. poſt dict Feſtum Et kraut 
Cale pro ſeipſo Executor. Adminiſtrator, & Aſſign. ſuis & qui 1 
eorum convenit promiſit & conceſſit ad & cum dicto Come 1 
Clare Hzred' & Aſſign. ſuis per Indentur. predict. Qd. ipſe pia 


Ric, Cale Executor Adminiſtrator, vel Aſſign. ſui indilate poſt dal 
4 | 


cjuſat 


3 
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cjuſdem Indentur. divellerent & proſternerent * ms pull 02 take g Hate 
down) tot. dict. tres domos tunc ſtan. & exiſten. ſuper dimiſſ. præ - 
mill. & erigerent edificarent & extruerent (Anglice, ſet un) ſuper 
dic. lolum ad ejus vel eorum propr onera & cuſtag' tres tam valid | 
&rmas ſubſtantial' & artificioſas (Anglice, (Uozkmanlike) domos 4nd build up 
um in operibus Laterar. ng pun Dealvator. (Anglice, Platſte- their Rooms. 
tes) Plumbar. Fabr. Vitrar. Lapidar. (Anglice, Maſon) & Pictor. 
(Anglice, Painter) quam ipſe præd. Ric. Cale tune nuper ædifica- 
verat pro ſeipſo in Fleetſtreet in præd. Paroch. Sanctæ Bridgettæ 
alias Bides Lond. in un' quarum quidem Domorum ipſe tunc 
habitabat Ac etiam de tempore in tempus & ad omnia tempora tunc 
ea duran' dio termino annorum per gandem Indentur* conceſſ. 
ad ejus vel eorum propr” onera & cuſtag. bene & ſufficien' repara- 
rent fulcirent ſuſtinerent conſervarent & manutenerent omnia do- 
mos & ædificia agreat. & convent. xdificat. fore ſuper dicta dimill; 
premiſ. aut aliquam partem inde Ac etiam omnia & fingula Ca- 
nal. (Ang!' Sewers) Sentinas (Anglice, Sinks) Elicia (Anglice, 
'Djains) & Paviment. (Anglice, Pavements) fact. vel fiend. in per 
& cum omnibus requiſit. & neceſſar. reparation, Ac dicta dimiſſ. 
premiſl, ac domus & ædiſicia ſuperinde fore ere. & zdificat. & eoru' 
quodlibet bene & ſofficient. reparat. ſupportat. ſuſtent. conſervat. 
& manutent” in fine vel citiori determination' dicti termini quadra- 
pint. & un. annorum pacifice & quiete relinquerent traderent & ſur- 
lam redderent dict. Comiti Hæred. vel Aſſign. ſais r per ean- 
dem Indentur, plenius apparet Virtute cujus quidem dimiſſion' The t“ ee en- 
prrdict. Ric us Cale in tenementa præd' cum pertin', &c. fic ut dd. 
pfenur dimifl. intravit & fuit inde poſſeſſionat reverſion. inde ei- 
dem Johanni Comiti de Clare & Hzred. ſais ſpectan. Ipſoque Ric. 
Cale fic de tenementis prædict. cum pertin, poſſeſſionat exiſten. ac 
pad. Johanne Comite de Clare de Reverſione inde in dominico 
luo ut de feodo ſeiſit. exiſten. idem Johannes Comes de Clare po- 
ſta ſcilicet ſexto die Auguſti Anno Regni Domini Caroli ſecundi 
duper Regis Angl', &c. decimo quarto apud Paroch' Sancti Cle- 
ment, Dacorum præd. in Com. præd. per quandam Indentur. int. 
tandem Johannem Comit' de Clare per nomen præhonorabil. Jo- ,.c,,....;., 
hannis Comit. de Clarke ex una parte Et przd' Arthurum Stanhope dee, 
Edvard, Roſſeter, Joh. Wolſtenholme & Tho. Briſtowe p nomina « Yeu. © 
onorabil, Arthur* Stanhope Armig. ſecundi Filii nuper præhono- 
bil Philippi Comitis de Cheſterfeild Ed. Roſſeter de Somerby in 
Com. Lincoln. Mil. Joh. Wolſtenholme de London Armig' & Tho. 
ve de Beſthorpe in Com. Nottingham Gen. ex altera parte 
"unc & ibidem facta cujus quidem Indentur. un. partem ſigillo 
* Comit. de Clare ſigillat idem Tho. Dowſe modo Quer. hic in 
fr. profert cujus dat eſt eiſdem die & anno ult. ſupradictis pro & 
iconſideration. cujaſdam Pecuniz ſummæ eidem Comit' de Clare in 


Manibns pred. Arthur' Stanhope E. Roſſeter Joh, Wolſtenholme & 
o. Briſtowe ſolut. barganizavit & vendidit præfat. Arthuro Stan- 


hope 


FI 


© 2 ba - 


a  & x, & = = 5 '- > 


Hill. Anno 1 & 2 W. & M. in C. B. Yo 
hope Ed. Roſſetur Joh. Wolſtenbolme & Tho, Briſtowe (ine ) 

reverſion. tenementorum præd. cum pertin. præfat. Ricar. Cale, c 

ut præfertur dimiff. habend. & tenend. reverſion. ill eiſdem Arthur 

Stanhope Ed. Roſſeter Joh. Wolſtenholme & Tho. Briſtowe Execution 
Adminiſtrator, & Aſſign, ſuis a die prox. ante dat. ejuſdem Indenty, 

pro & duran. termino un. anni integri extunc prox, ſequen. pleny; 
complend. & finiend. reddend. & ſolvend. proinde dia Job Comit 

de Clare Hæred. & Aſſign. ſuis reddit un' grani Piperis ad Feſtum 

Sanct' Michaelis Arch. prox. ſequen. poſt dat. ejuſdem Indentur,g ;. 

dem foret petit. Virtute quarum quidem barganiz & vendition, nes 

non vigore cujuſdam Actus in Parliament. Dom. Henrici nuper ke. 

by Virtoe pi Angl. ottavi apud Weſtm. in dicto Com. Midd. quarto die fe. 
whereof, ard bruar, Anno Regni ſui viceſimo ſeptimo tent” edit. & provil. dey. 


of Uſes the ,fibus in poſſeſſion. transferend. præd. Arthur. Stanhope Ed. Roſſs 
poſſeſſed, tur Joh. Wolſtenholme & Tho. Briſtowe fuer. de præd. reverſion, 
tenementorum præd. cum pertin., poſſeſſionat reverſion. inde ulte 

rius eidem Comit. & Hæred. ſuis ſpectan. Ipſique Arthur. Stanhope 

Ed. Roſſeter Joh. Wolſtenholme & Tho. Briſtowe fic de præd. rever 

fion. tenementorum prxd. cum pertin. poſſeſſionat' exiſten, ac pred, 

Comite de reverſion. inde immediate ſuper præd' termin pred 

| Arthur. Ed. Joh. Wolſtenholme & Tho. Briſtowe expectan in do- 
The Leſſor re · mi nico ſuo ut de feodo ſeiſit exiſten. idem Comes poſtea ſciliet 
leaſes the lahe. ſeptimo die Auguſti Anno Regni dict. nuper Regis Caroli Secundi 
decimo quarto ſupradicto apud paroch. Sancti Clement. Dacorum 

præd. in Com. præd. per quandam al' Indentur. int' eundem ſoh. 

Comit. de Clare per nomen præhonorabilis Joh. Comitis de Clare 

ex una parte & præfat. Arthur, Stanhope Ed. Roſſeter Joh. Wal 
ſtenholme & Tho. Briſtow per nom. præhonorabilis Arthur. San- 

hope Armig. ſecundi Filii nuper præhonorabil. Philip. Comit de 
Cheſterfeild defunct. Roſſeter de Somerby in Lincoln. Mil, Job. 
Wolſtenholme de London Armig. & Thomæ Briſtowe de beet 

thorpe in Com. Nottingham Gen. ex altera parte adtunc & by 

dem fact. cujus un. partem figillo præd Comit' de Clare ei- 

lat. idem Tho, Dowie modo quer. hic in Cur. profert cujus dit 

eſt eiſdem die & anno ult. ſupradict. pro & in conſ. in eadem li 

dentur. mentionat. relaxavit & remiſit præſat' Arthur. Stanhofs 

Edwardo Roſſeter Johanni Wolſtenholme & Thome Briſtoc 

(inter. al.) præd. reverſion' ipſius Comitis tenementorum preb 

cum pertin. habend. & tenend. eiſdem Arthur. Stanhope Ewa 

Roſſeter Johanni Wolſtenholme & Thomæ Briſtowe Hæred. & 

Aſſign imperpetuum ad uſum prædict. Johannis Comitis de Cu 

To the Uſe of pro termino vitæ ſuæ natural. Et poſt deceſſ. ipſius Comit tut 
; Lü ad uſum eorundem Arthur. Stanhope, Edwardi Roſſeter Jo 
{ bannis Wolſtenholme & Thomz Briſtowe Executor. Adminiftal 
And after his & Aſſign ſuorum pro & duran' termino Mille annorum 2 d 


Deceaſe ro the ejuſdem Indentur. computand. plenar, complend. & finien. vin 


Re -, 


2 


1000 Years. cujus quidem relaxation. necnon vjgore predict Statut. de u p 
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in polſeſſion tranferend. idem Johannes. Comes de Clare fuit de Sci by vir- 


tue of the Sta- 


revercom tenementorum præd. cum pertin ſeiſit᷑ in dominico ture of Ul. 


{0 ut de libero tenemento pro termino vitæ ſuæ natura? remanere' 
nde ut pfertur Jimitat' ſpectan. Et fic inde ſciſit. exiſten idem 


Comes 


ea ſcilivet primo die Julii anno regni dicti nup Regis 

Caroli ſecundi decimo octavo apud præd. paroch Sandi Clement. 

Dacorum obiit ſic de tali ſtatu ſuo inde ſeiſit. poſt cujus mortem Ly Ay 

idem Arthur Stanhope Edwardus Roſſeter Johannes Wolſtenholme 4. 

Thomas Briſtowe poſſeſſionat᷑ fuet̃᷑ de præd. reverco®d tentorum 

ad. cum pertin pro præd. termino Mille annorum Et fic inde The Grantees 
ſeſſionat exiſten iidem Arthur Stanhope Edwardus Roſſeter 1 

obannes Wolſtenholme & Thomas Briſtowe poſtea ſcilicet ſeptimo Hear. 

dic Julii anno regni dicti nup Regis Caroli ſecundi viceſimo apud 

pd. Paroch Sancti Clement. Dacornm per quandam Indentur' 

inter Gilbertum Comit. de Clare & pfat' Arthur” Stanhope, Ed. _ 

wad, Roſſeter Johannem; Wolſtenholme & Thomam Briſtowe per And by Inden- 

nomina.Prabonorabil. Gilberti Comit. de Clare Honorabil. Ar- che up 

thor, Stanbope Armig' ſecundi fili nuper Przhonorabi? Philippi gde Randa 

Comit! de Cheſterfield defunct' Domini (Anglice, Sir) Edwardi o che Term. 

Rolſeter de Somerby in Com Lincoln MiP Johannis Wolſtenholme 

de London Armig & Thomz Briſtowe de Beerthorpe in Com. Note, 

Gen, ex un. parte & quendam Thomam Dowſe patrem pd' Thomz 

Doyſe modo quer. per nomen Ihomæ Dowſe, de Gzaps Inn in 

Com, Midd' Gen' ex altera parte adtunc & ibidem faQ' cujus qui- 

dem Indentur' un' partem ſigillis præd. Gilberti Comitis de Clare 

Arthur, Stanhope Edwardi Roſſeter Johannis Wolſtenholme & 

Thom Briſtowe ſigillat. idem Thomas Dowſe modo quer' hic in 

Cor profert cujus dat eſt eiſdem die & anno ult ſupradict ? & in 
en pecnniæ ſummæ eiſdem Arthur. Stanhope Ed wardo 

deter Johanni Wolſtenholme & Thomæ Briſtow in manibus per 

pred. Thomam Dowſe patrem ſolut᷑ conceſſer dicto Thomæ Dowſe 

pii Executo? Adminiſtrator & Aſſign' ſuis (inten af) pd' reverẽon 

enementor. præd. cum pertin' habend' & tenend' revercon' pd cum 

un dio Tho Dowſe pri Exec Adminiſt? & Aſligh ſuis p & duran 

di reliq. & refid' dict termin Mille annot tunc ventur & inexpi- 

it dat ꝑ eand Indentu? plenius apparet ad quam quidem conceſſion ) 

tus Ricardus Cale poſtea ſcilicet octavo die Julii anno regni digi Tueren for 

Nuper Regis Caroli ſecundi vicelimo ſupradicto apud præd. paroch 

andi Clementis Dacorum eodem Ricardo Cale tunc tenent' tene- 

-maum pred. cum pertin' virtute dimiſſion præd. ſibi ut pfertur 

ul cxiſterd ſe attorn, & aggreavit virtute cujus quidem conceſſion 

d Mornament. præd. ptextu præd. Thomas Dowſe, pater de præd. 

hh tentorum prædict. cum pertin foit poſſeſſionat pro reſid 

tem Mille annorum Ipſogue Ricardo Cale fic de tenementis 

1 15 cum pertin' ut pfertur poſſeſſionat᷑ exiſten' idem -Ricardus 

ein vita ſua ſcilicet octavo die Jalit anno regui dicti nup Regis | 
| by , : rolt 


r 


4 


— 
* 


And made the Conſtituit dict. fi ſuum Thomam Dowſe modo quet᷑ ſo? Executo 


| the Govenanc plend. ſeu cuſtodiend' ſecundum formam & efl uit 
* Part. Indentor' proteſtandoque quod predif. Johannes Cale non © 
odivit aliqua cooven® 


—— 
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Cotoli ſecundi decimo nono apud præd. paroch. Sancti Clement: 
The Tenant in Dacorum condidit teſt. & ult᷑ volunt ſua in ſcriptis & inde conſtitgy 
on, pred. Johannem Cale Executo? & pred. Ricat Cale poſte, g 
Will, and... POſt attornament. præd' fad. ſcilicer decimo die Decembrig anno 
fendant's Fa regni dicti nup Regis Caroli ſecundi viceſimo ſecundo apud Pre 
ever ns Exe- paroch Sancti Clementis Dacorum obiit de tenementis præd. fb 
and died poſ- yt præfertur dimill. fie ut pfertur poſſeſſionat poſt cujus Morten 
| præd' Johannes Cale onus execution” teſt præd. ſup ſe fuſcepit 

ut Executor teſt prazd' in tenementa przd' cum pertin” intravit x 

The Defendant fuit inde poſſeſſionat. Et fic inde poſſeſſionat. exiſten. pdictoqde 
Will andenter- Thoma Dowſe patre de revercon inde ut pfertur etiam poſſeſſionst 
polelſed: exiſten. ipſe ptæd' Thomas Dowſe pater poſtea ſcilicet vicefing 
ThentheGrar- ſexto die Februarii anno regui didi nuper Regis Caroli ſecund 
won made his triceſimo ſexto apud paroch Sancti Clement Dacorum præd fei 
wlad che Ke. & condidit teſtm̃ʒ 8 ul? voluntat᷑ ſua in ſcriptis & p eadem tet, 
verionro & dlt. voluntat. ſua dedit & deviſavit inter af præd. reverc, 
Lite, and after tenementorum prædict. cum pertin. eidem Thomæ Dowſe modo 
bis Son ia Tall · quer. filio ſuo pro termino vitæ ejuſdem Thomæ filii & poſt e 
| eceſſ. tunc cuidam Thomæ Dowſe filio prædict. Thomæ Doſe 
modo que? & hæred de corpore ejuſdem Thomz filii præd. Thome 


modo quer. exeun. & eodem teſtõ idem Thomas Dowſe put 


cw. ® Ex Poſteaque ſeilicet decimo ſexto die Aprilis anno triceſimo ſecunds 
And died. ſupradicto apud Paroch Santi Clement Dacorum præd. in Com 
præd. prædict Thomas Dowſe pater obiit de prædict rever;on' 


tenementor præd. cum pertin' in forma pred. 1 
cujus mortem præd. Thomas Dowſe modo quer ſcilicet vi 

The Planiff ſexto die Januarii anno regni dicti nup Regis Caroli ſecundi m. BNR ©: 

ill cefinio tertio ſupradicto teſt. præd debita juris forma apud pred. eu 


Paroch Sancti Clementis Dacorum probavit ac onus & execution 


reſt. prædict. ſuper ſe ſuſcepit & præd. revercon tenementoram Bl «© 
prædict cum pertin. ratione legat. pdict dict viceſimo fexto di di 
Januarii anno triceſimo tertio ſupradicto apud prædict. proc & 


And claimed Sancti Clement. Dacorum clamavit virtute cujus quidem legations 
Vere Legat. idem Thomas Dowſe modo quer. de revercon. bremen yr 
cum pertin pro reſid. dicti termini Mille annorum fuit poſſeſtons 
Et fic inde poſſeſſionat. exiſten' gdictoque Ricardo Cale de teme 
mentis ict cum pertin. in forma pdi&' ut præfertut 
nat. exiſten. licet idem Thomas Dowſe modo quer. bene & f 
delit obſervavit perimplevit performavit & cuſtodivit omm! 
fingula convencon. conceſſion. articuf & agreament in Indeot 
Proteſtando, dimiſſion ſuperius primo recita? ſpeè ex parte prædict —— 


fendant did Comit' de Clare hæred' & aſhgn' ſaor' obſervand' perfot 
dect cjalden 


obſervavit perimplevit ptormavit ſeu 


3 con 
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conceſſiom articulos & agreament᷑ in eadem Indentur ſpec ex parte 
predict Ricardi Cale Executor. Adminiſtrator. & Aſſign ſuorum 
obſervand' performand' perĩimplend' ſeu cuſtodiend ſecundum for- 
mam & effect Indentur* dimiſſion'ꝰ prædict' in fatto idem Thomas 
Dowſe modo quer. dic quod præd. Johannes Cale fic ut præ fertur 
poſſeſſionat ex iſten. poſt mortem dicti Thomæ Dowſe patris & ante 
bnem prædict termini quadragint' & unius annorum per eandem 
jndentur conceſſ. ſcilicet decimo tertio die Septembris anno Dom' gesch affiga- 
milleſimo ſexcenteſimo octogeſimo quarto apud paroch Sancti Cle- g e t 
mentis Dacorum præd. in Com præd' permiſit un domum ad va- mite, to be 
lentiam ducentarum librarum ſuper predic” dimiſſ præmiſſ. per e aa 
di Ricar' Cale in vita ſua poſt dimiſſion pred. ſibi ut præfer- Tue panicu- 
tr fact & dura dimiſſiom il? erect fore penĩtus proſtrat᷑ conſumpt ** 
& wotalif ruinat᷑ in omnibus partibus inde ꝓ defegu ſupportacon. 
inde. Et præd' Johannes Cale fic ut pra fertur poſſeſſionat᷑ exiſten 
ad finem przd. termini quadraginta & un annorum qui finivit ad Another 
feſtum Natalis Dom Anno Domini MDCLXXXVIII. pd dom fic % Watt ot 
proſtrat con ſumpt᷑ & totaP ruinat᷑ reliquit contra formam & effect. n 
convendom præd' in ea parte quodque præd. Johannes Cale fic ut 
prætertur poſſe ſſionat᷑ exiſten poſt mortem patris ſui præd. & duran 
ped” termino quadtaginta & unius annorum ſcilicet decimo die 
Maii anno regni dicti nup Regis Caxoli ſecundi viceſimo quarto & 
continue poſtea uſque ad finem pred, termini, quadraginta & unius 
annorum pmiſit paviament' cujuſdam areæ (Anglice, Patd) parceP 
przmiſſor. ut præfertur dimiſſ. fore & eſſe fractꝰ dĩrupt᷑ & in decaſu 
pro deſectu reparacom inde per quod aqua pluvia? & aP aqua in 
mem præd. venien ꝓ defectu reparadon paviament præd' a præd' 
rea in & ſup muros & aream querceam (Anglice, an Daken Floo?) 
cujaſdam cellarii; parce? præmiſſorum ut pfertur dimiſſ. deſcender. 
a quod muri & area quercea il per aquam il putrid' devener & 
rope quodque præd. Johannes Cale præd, paviament fic fra” 
irpe d in decaſu & præd. muros & aream querceam fic putrid' 
& corrupt pro defectu reparacom inde ad ſinem pred! termini qua- 
gin? de ud annotum reliquit contra formam & effect convencon 
dit: in ea parte Quodqʒ prædict Johannes Cale fic ut Pfertur Srother e, 
Polkſonat exiſten. poſt mortem patris ſui præd & duran predict” Wan: of Re. 
Mg quadraginta & un' annorum ſcilicet primo die Octobris“ 
ano Domini milleſimo ſexcenteſimo octogeſimo octavo permiſit 
*$1l2$ lateras (Anglice, Lathes) feneſtras & muros cement (An- 
bc, Plaiſter-Calls) videlicet, decem mille tegulas decem mille 
13 ducent pedes feneſt?. & centum virgat᷑ cement quatuor a? Do- 
"rum ſuper dimiſſ. pmiſſ. p pd Ric Cale in vita ſua poſt dimiſſ. 
wi ſibi ut præfertur fact & duran' dimiſſ. il? erect. fore & eſſe 
10 dirapt & in decaſu pro defectu reparacom inde Et Arne 
fir nes Cale przdidt' tegulas latas feneſtras ac muros fic fract 
upt & in decaſu pro defectu reparacoD. inde ad finem prædict 
, | 1 - +, _... termini 
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The Defen- 
dant pleads 
I 
cially to 
— Breach 
alſigned. 


An Iſſue ten- 
dered. 


Another Iſſue 
rendered, 


cutor. teſtament il & inde habere adminiſtracon, &c. 
Sc defend' vim & injur. quando, &c. & dic quod prædidt. Tho. 


_ truxit ſuper dict' ſolum in eiſdem loc ubi prædict' tres domis (ic 


modo & forma prout præd Thomas ſuperius verſus eum queriti 
Et de hoc ponit fe ſup patriam & præd' Thomas fimiliter Et quod 


reliquit modo & forma prout pred' Thomas ſuperius verſus eum 


Inn .. 


termini quadragint, & unius annorum reliquit contra fotmam & ei. 
fect. convencon præd in ea parte Et ſic idem Thomas Dowſe modo 
que? diè quod ptæd. Johannes Cale convencon præd' in Indentur 
dimiſſion. pd ſuperivs prifd menconat᷑ in hac parte fact' non ten} 
fed infregir ae ilf eidem Thomz Dowſe modo quer. tenere conttz. 
dixit & adhuc contradiè unde idem Thomas Dowſe modo quer die 
quod deteriorat eſt & dampn' habet ad valenc' treſcent librarum þ; 
jnde produc ſectam, &c. Et profert hic in Cur. idem Thoms 
Dowſe modo quer. Literas teſtament præfat᷑ Thomæ Dowſe Natri 
per quas ſatis liquet Cur hic ipm̃d Thomam modo quer. fore Exe. 


Et prædict' Johannes per Johannem White Attorn' ſuum ven. 


mas Dowſe actionem ſuam præd. inde verſus eum habere non de. 
bet quia dic quod pred” Ricardus Calc in vita ſua poſt confettion 
Indenturz præd. ſuperius prim̃ mendonat᷑ proftravit tor prad. tres 
Domus quz dicto tempore confeRion' ejuſdem Indentur' fuer ſtant 
& exiſten' ſuper dimiſſa præmiſſa & de novo erexit zdificavit & er 


proſternat᷑ fic fuerunt ſtan? tres af domus tantæ magnitudinis quan? 
prædict tres domus fic proſternat fuerant quodque idem Johannes 
Cale a pd tempore mort ptæd. Ricardi Cale de tempore in tempus 
duran' toto præd' termino quadraginta & unius annorum bene & 
ſuffieien reparavit ſuſtinuit conſervavit & manutenuit omnes ilftre 
domus fic de novo xdificat' cum pertin' & tres domus lic de novo 
ædiſicat' cum ptin. & tres domus ilf & quamlibet eorum fic bene & 
ſofficien' reparat* ſuſtent” conſervat & manutent' in fine predic 
termini quadragint & unius annorum ſurſumreddidit & reliquit 
ſecundum formam converidon* prædict in ea parte fact. Et de hoc 
pom ſe ſup Patriam Et quoad non reparacom paviament. are pd. 


idem Johannes dic' quod ipſe idem Johannes non permiſit pi juc 
ment areæ præd. fore frac. dirupt* ſeu in decaſu pro defectu reps Bl ti 
racon' inde nec paviament 8t muros & aream querceam ptædid Bl ſur 
ſea aliquam partem inde fore fract dirupt' ſeu in decaſu pro deſeu i ny 
reparac inde ad finem præd. termini quadragint & unius annorun Bl &c 


permiffion* tegular' laterar' feneſtr' & murorum temt. in narratione 
dict mentionat fore & eſſe fract dirupt & in decaſu pro " 
ecu reparation. idem Johannes dic quod ipſe idem Johannes — 
non permiſit tegulas lateras feneſtras & muros cement præd ſen alt 
quam partem inde fore fractꝰ dirupt* ſeu in decaſu p defectu rep 
ration inde nec præd' tegu? lat feneſtras & muros cement PF 
ſen aliquam partem inde fract' dirupt' ſeu in decaſu pro defectu x 
paration' inde ad finem pred termini quadragint' & unius annoru 
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queritur Et de hoc ponit ſe ſaper patriam & prædict Thomas ſi e ie 


rendered. 
militer, &C. 
Er præd' Thomas Dowſe filius dic quod præd. placitum præd. J Pemvrrerto 


. . 9 „ Fe rhe farlt Plea, 
Johannis Cale quoad fraQtion' convention. præd' in relinquendo upon which 


ad finem pd termini quadragint᷑ & unius annorum pd un domum —. x ape] 
ſuper pd dimiſſa præmiſſa per præd. Ric. Cale in vita ſua poſt ken. 
dimifon* pred. ſibi ot præfertur fact & duran' dimiſſion' ilP erect. 

proſttat conſumpt' & totalit ruinat prout idem Thomas Dowſs 

flius ſuperivs inde narravit ſuperius in barram placica? materiaqz 

in codem placito content minus ſufficien. in lege exiſtunt ad ipſum 

Thomam Dowſe filium ab aRione ſua præd' inde verſus pat. Jo- 

hannem Cale habend' pcludend* qdqz ipſe ad placitum illud in hac- 

parte modo & forma prad* placitat neceſſe non habet nec p legem 

terre tenetur reſpondere Et hoc parat eſt verificare unde pro de- 

ſectu ſufficien' placiti in hac parte idem Thomas Dowſe pet' judi- 
cum & dampna ſua occaſione fraction convention pred. in hac 
parte ſibi adjudicari, &c. 

A Cale dic quod placitum pd per ipſum Jo- 
bannem modo & forma præd' placitatꝰ materiaq; in eodem content᷑ 
bon, & ſufficien' in lege exiſtunt ad Cur dit Domini & Dominz 5 linder ia 
Regis & Reginæ nunc hic a cognitione placiti præd' habend' pr! - 
dodend. quod quidem placitum materiaque in eodem content. 
idem Johannes parat eſt verificare & ꝓbare goo przd. Cur, &c. 

Et quia pd Thomas Dowſe ad placitum illud non reſpond. nec ilk 
bueaſq; aliqualit dedie idem Johannes Cale pet Judiciom fi Cur' | 
ditorum Doi & Dominz Regis & Reginz nunc hic placitum illud 
ulterivs cognoſcere velit. Hen. Trinder. Et quia Juſtic' hic ſe ad- 
viare volunt de & ſup pmiſfis unde partes pred. ſuperius poſuer 
{ein Judicium Car* priuſquam judicium inde reddant dies dat eſt 
pirtibus præd. hicuſque in Odab Sandi Hilfarii'de audiendo inde 
pdicio ſuo eo quod iidem Juſtic. hic inde nondum, &c. Et quoad 
mand ſeparaP exit præd. inter partes præd. per iam triand' 
luperias junct Prx@' eſt Vie quod Venire fac hic ad præfat᷑ Termi- 
dum duodecim, &c. per quos, &c. Et quia nec, &c. ad recogh, 
de. Quia tam, &c, | | 
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* 7 177 Dow ſe ver ſas Cale. 


4. Lev. 264 N an Action of Covenant brought by Thomas Dowſe, ag 9 
km. L ignee of Thomas Dowle his Father, Aſſignee of Arthur gun. 
13 hope, Edward Roſſeter, John Wolſtenholme and Thomas Briſtows 
1 Vent. 38. Allignees of: John late Earl of Clare, againſt John Cale Executy 
1 ok Richard. Cale. The Plaintiff. fet fozth a Leaſe of Jung, 
3j. made by the (aid Earl of Clare the:gth of December 1643. tg th 
1 Saund. 47, ſat Richard Cale, of thꝛee Heſſuages in the Patiſch of St. Cle 
4 zor, Ment Danes in Middleſex, to hold {rom Chriſtmas- Day, then next 
545, 30% | following fo2. fozty-one- Pears, rendung 20 J. yearly Rent; a 
kurther ſets fozth,. That the, ſaid Richard Cale by the ſaid. Jin, 
..ture:covenanted with the ſald Earl, his Hefrs and Aſſigns, to pu 

. down the ſaid, thzee Pouſes, and would in the ſame Place tub 
thzee as good and ſubſtantial Houſes in all Reſpets as he the (Gi 
Richard Cale had fo ſome ſhozt Time: befoze, built: fo2 hin (1 

_ * Fleet-ſtreetz Ac etiam, That he: would, during the ſaid Can, 
well and, ſufficiently repair all the Houſcs. fo, agreed-to be (uit, 

2c etiam, omnia & ſingula Canal. Anglies, Sewers) Sentinss (41 
-glice, Sinks), Elicia (Anglice, Dyaing) & ;paviamenta fact d 
fend in pro &, cum omnibus requiſitis Fart reparationiby 

ac dicta Ga pmiſſa ae domus ædificia ſuperinde fore erdt Ar 

8 dificat” & corym, quodlibet bene & ſuſficienter reparat',ſuppgtat 

& manutent in; fine vel citiori determinatione dicti termini pat 
 fice;& quiete reljnqueret & ſurſumredderet dicto Com Hated u 
Aſſign ſuis prout per Indęntur pred, Se. 
By Ulirtue ot which ſaid, Demiſe the ſaid, Richard Cale entered 
and was. poſſeſſed; and the ſaid, Earl being (eiſed of the Reverſion 
by Leaſe and Releaſe, dated the 6th, and 7th of Augult 166:,con 
peped the. (aid. Reverſion ta the ſaid Arthur. Stanhope, Edvard 
_Roſfeter, John Wolſtenholme and Thomas Briſtowe and their hits, 
to the Uſe of. the ſaid. John, Earl of Clare, during his Life, aud 
after his Oeceaſe to the Ale of the ſaid $tanbope, Roſſeter, Wolter 
holme and Briſtowe fo2 one thouſand Pears next after the Dated 
the ſaid Indenture; and that after the ſaid Earl of Clare dicd, al 
the ſafd Stanhope, Roffeter, Wolſtenholme and Briſtowe beta 
poſſeſſed of the Reverſion of the Pꝛemiſſes fo2 the ſaid Term 0 
1000 Pears ; and upon the 7th of June 1668. by an Jndentult 
between Gilbert, Earl of Clare, and the ſaid Stanhope, Roſſete, 
Wolſtenholme and Briſtowe of the one Part, and Thomas Don 
(Father of the Defendant of the other Part; they granted to the 
"faid Thomas Dowſe the Reverſion of the lad Pꝛemiſſes, in 


and during the Reſidue of the Term of 1000 Pears, to wh 
4 N 
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ige ſaid Ricbard Cale being then polſeſſcd of the Term demiſeb to 
zm as afozeſaid of the Piemiſſeg, did attoꝛn ; and the ſaid Ri- 
chard Cale being ſo poſſeſſed in the Year 1672. died, having made 
his Laſt CCifll, and the Dekendant Executoz thereof, who aftet 
the Deceaſe of the ſaid Richard entered into the (aid demiſed Pꝛe⸗ 
miſſes, and became poſſeſſed : And the ſaid Thomas Dowſe, Fä- 
ther to the Plaintiff, died poſſeſſed of the Reverſion afozeſaid, in 
the Pear of dur Lom 1686. having made his Mill, and thereby 
peviſed the (atd Reverſton to the Plaintiff fox his Life, and after 
Deceaſe to Thomas Dowſe Son of the Plaintiff, and to the 
ts of bis Bodp, and made the Plaintiff Executoꝛ of his ſaid 
(ill, who cauſed the ſame to be proved, and did claim the Re- 


upon became poſſeſſed thereof fo2 the Reſidue of the ſaid Term of 
1000 Pears then to come, and unexpired: And the ſald Richard 
Cale being poſſeſſed by Cirtue of the Demiſe afozeſaid, altho* he 
the laid Thomas Dowlſe perfozmed all the Covenants to be per: 
formed as afozeſaty on the Part of the ſaid John, late Earl of 
Clare, his peits and Alligns; the ſaid Defendant did not perfo2zm 
the Covenants which were to be perfozmed on the Part of the ſaid 
Richard Cale his Erecutors and Adminiſtrato?s, and in facto dicit, 
the ſaid John Cale being poſſeſſed of the Pꝛemiſſes, after the De» 
teaſe of the ſaid Thomas Dowſe, Father of the Plaintiff, befoze the 
End of the lald Term of one and fozty Pears, viz. the 1th of 
ptember 1684. did permit one Houſe of the Uaſue of 2001. e- 
relied upon the Pꝛemiſſes by the ſaid Richard Cale, in his Life- 
time, to fall down, and to be wholly ruinated; and the (ſafd John 


no Dom 1688. left the ſaid Honſe ſo pꝛoſtrated and ruined contra 
formam conventionis præd. | | 
and allgns another Beach, fo2 that he permitted the Pave: 
nent of the Pard to be bjoken and in Decay; and at the End of 
the Term left it ſo in Decap fo2 Mant of Repair, and that he ſuf- 
lered the Tiles, and one hundzed Yards of Calling of four 
peules upon the Pꝛemiſſes, eretted by the ſaid Richard Cale, in 
vis Life-time, during the Term, to be bzoken and in Decay fo? 
of Repairs, and ſo the ſaid John Cale left them at the 
End of the ſald Term; and lo the ſaid Defendant bzoke the Co- 
Wants ad damnum of the Plaintiff 300 1. 
ed Defendant pleaded, that the ſaid Richard Cale, fn his Life- 
þ| 


Wreement, which, during the Term, were kept well repaired, and 
the End of the Term left in good Repair, and ſo pielded up 
trading to the Covenant afozeſatd, & de hoc ponit, &c. And as 

9 ta 


verſion of the ſatd Pꝛemiſſes ratione legationis præd', and there? 


Cale at the End of the ſaid Term, which ended at Chriſtmas An- 


did demoliſh the thꝛee Houſes demiſed, and upon the G2zound 
they ſtood, did etect thzee new Þouſes accowing to the 
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fo Life only; and if he died within the Term, then to his fi 


Cumberbæ. 


186, 192. 
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to the not Repairing the Pavements, traverſcth that alſo, ay 
the like as to Repairing of Tiles and Malls. 

The Plaintiff as to the not Repairing of one Houſe in the De, 
claration mentioned, and Delivering it up well repaired, demutg 
to the Defendant's Plea ; which Demurrer came to be argue 
this Term, and the ſole Queſtion was upon this Covenant, (71 
ther the Defendant being obliged only to build thee Houſes, an 
having built one moze, whether the Covenant did not bind jim 
to repair and deliver up that Houle well repaired, as well as thoſy 
which were agreed to be built? And the Court were of Opinion 
that the Covenant did extend to the other Houſe as well as tg 
the Thꝛee which were agreed to be butlt: Fo? in the laſt Cobe⸗ 
nant, which is to deliver up well repaired, tis dicta pmiſſa, ze 
Domos & ÆEdificia ſuperinde fore ereX', which is general; and tig 
the rather ſo to be taken, becauſe in the firſt Covenant ko; Rep. 
ing in Repair during the Term, tis the Houſes agreed to be 
built; which Tiozds, (agreed to be built) are left out in the laf 
Covenant, which the Court took to be a diſtinct Covenant, 

Rokeby doubted, it ſeeming to him to be all as one Covenant, 
and ſo all the ſubſequent Batter concerning leaving the Houſes 
well repatred, ſhould be reſtrained and underſtood of thoſe agree 
to be built. | ue: a 
2 Judgment was given fo2 the Plaintiff upon the Reaſons 
atozela idw. ; | 

It was alſo objected on the Part of the Defendant, That 
Dowſe the Plaintiff wag not an Aſſignee in this Caſe to bung co 
venant ; fo; that the Term in the Reverſion was deviſed to hit 
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Son, &c. | 1 
To this it was anſwered, That the Deviſe of the Tan te 
him paſſed the whole Eſtate, and the Remainder to the Son vas 


but a Poſſibility, and an executop Deviſe. Matthew Manning 
Caſe. 8 Co. 96. Lampet s Caſe, 10 Co. e 
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Welbie verſus Phillips. 


N Debt fo Rent, the Plaintiff declared upon a Demiſe made the vide Sho, 
25th of March Anno nuper Regis Jac. 4 of one Meſſuage to s, s. 

hold from thencefozth quamdiu ambabus partibus placeret, yielding * butv. 459, 
10]. Rent quarterly, and avers that the Defendant entered by Uir- 1 alk. 139. 
tue of the laid Demiſe, and continued poſſeſſed of the Pꝛemiſſes till : Salk. 658. 
Chriſtmas then next following, and fo2 50s. a Quarter's Rent end. 37: 

ing at the ſaid Chriſtmas Dap, be bzings his Action, and, fo lays ; Salt. 118, 
wo ſeveral other Demiſes of two other Houſes, to begin at the 303. 

ſame Time, under the ſame Rent, and demands a Quarter's 

Rent upon each at Chriſtmas afozeſald, in all 71. 10s. which the 

Defendant did not pay, which he laps ad damnum 51. 

The Defendant demurred to this Declaration, fo2 that he ſues ,. car. 13. 
n Quatter's Rent upon each Demiſe, ending at Chriſtmas, 

whereas there were two Quarters incurred befoze, which he doth 

＋ ew were paid, and lo ſues fo? leſs, than upon his own Shew. 

Ing appeareth to be due; and the Caſe of Baily and Offord, 3 Cro. 
bas cited, where upon a Demiſe, rendzing 31 s. per Annum at our 
Lady-Day and Michaelmas, the Plaintiff declared fo2 15 8. and 
6d. due foz a Pear's Rent, ending at our Lady-Day. and held 
uught, becauſe he demands but 15s. and 6d. and doth not chem 
dat the Reft of the Pear's Rent was ſatisfied; and the Caſe 
| Cothworthy in 3 Cro. where in a CUrit of Annuity the 
Pltintiff demanded Arrears, incurred at Michaelmas, 3 Car. 1. 
n ought his CUrit the 16th. of. April 4 Car. r. and ſaid in 
ar Caſe by Maynard, that a Man cannot bing an Afton fox 
pat of a Debt without he chews the Reſt ſatisfied, Vide 2 


499. | | | 

But the Court gave Judgment foz the Plaintiff, and ſafd this 

us not like the Caſes cited; fo2 in the firſt Caſe of Baily, the 

"le Pear's Rent is ſaid to be due, and pet demands but half a 

"a; And koz the Caſe of Clothworthy, there the Judgment as 

Mars by 3 Cro. and Ro. Abr. 1 part 229. Was, that he ſhouly 

(over the Arrears befoze the CUrit, and pending the Crit, where- 

be demanded the Atrears but to Michaelmas befoze the CUrit 

unh, and lo the Judgment was fo2 moꝛe than wasvemanded;but in 

vs Caſe every Quarter 's Rent is aſeveral Debt, and diſtinct Act. C. Car 10%, 
nmap de bzought foz each Quarter's Rent; and ſo not llhe Debt 237 436 
urdt koz Part of the Monep upon a Bond oz Contract. Vid. 


. 


Nals 7 H. 6. 26. a. Aleyn 57. Noy s Rep. 45. 


Cr. Car. 
436, 437. 
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Chaſe verſus Sir James Etherege. 

TV E Plaintiff in an Acton of (Tloꝛds had taken out an g. 
1 riginal and delivered a Declaration, which the Oelen 
upon ſearching fo2 the Instructions given by the Plaintiff to hh 
Cut ſitoꝛ found differed in divers material Things from the gy 

. ginal, and thereupon the Defendant pleaded the Statute of 1 
mitations, that the TUlozds were not ſpoken within two pean 
The Plaintiff ſuſpecing ſome Yiſcarriage had been, upon wii 
the Defendant, as he concetved, did rely, (fo2 the Plaintiff kin 
the Fat would not ſerve the Defendant to plead the Statute) 
found that he had miſtaken his Oziginal, and upon that petition 
the Maſter of the Rolls fo2 another D2igtnal that (ould warty 
the Declaration delivered, and had it granted and filed in Cour; 
whereupon the Defendant moved the CommtMoners of the Guy 
Originals Deal, and ſhewed the whole Matter; upon which they ſet aſide 
wer of the Yaſfer of the Rolls, and ozdered an O1iginalt 

— 2 be taken out accozding to the firſt Inſtructions given to the Cu 
poſt. 132, fito2: And now the Court was moved here, that the laſt Ong 
154 nal might be filed, and lo it was oꝛderen by the Caurt; fo thi 
1 out by the Oder of the Paſter of the Rolls, was unn 


5 Whitaker verſus Thorou ghgood. 1 


BAA Thoroughgood Mil' attach. fuit per breve Domit 

Regis & Dominæ Reginz de privilegio e Cur' hic emanao a 

reſpond” Edwardo Whitaker Gen' un' Attorn” Cur” Domini & De 

minz Regis & Reginæ de Banco juxta libertat & privileg chſde 

Cur' pro hujuſmodi Attorn' & aliis Miniſtris de eodem Banco 

re quo non extat memoria uſitat & approbat in eadem Ul 

de placito tranſgreſſionis ſuper caſum, &c. and ſo declares in pi 

pria perſona in an Aion, fo2 that the Defendant being a Juli 

of Peace in the Time of the late Kirig. James, made a 

rant, directed to the Conſtable, charging the Plaintiff with ben 

- outlawed of High Treaſon, ubi re vera, &c. The Dekendant! 

- murred, and ſhewed koz Catiſe,” that in the Pzeſcription (02 8 

: Piaſivilege, it was tempore quo non extat memoria, Wylty 7 

Poſtea 132. laid to be inſenlible 3 and the Courſe in Pleading was # J 

tempore cujus contrariu' memoria hominum non exiſtit. x" 

allocatur, fo2 the Court took the Clos to be ſufficient!? 
prefling Time out of Mind, and divers Pzecedents are in 

Manner. Raſtall's Entries 475, 476. and 143. 


of 


amended, 


Ship! 


> 


fel. I. Hill. Anno 1 & 2 W. & M in C B. 


. 


Shipley verſus Craiſter. 


Non Action of Debt upon a. Bond of 801. the Plaintiff de- 
clared, that the Defendant entred into a Bond to him, who 
was then the Sheriff of Northumberland by the Name of his Ok- 
dee. of 80. 

The Dekendant demanded Oyer ok the Condition, which was, 
that one ſenkin Wood ſhould appear cora Dom Rege apud Weſtm' 
de Lunz proxime poſt Octab. Pur', &c. and then he pleaded a Re- 
kale of all Demands under the Plaintiff's Hand and Seal made 
to him, bearing Date the 9th Day of March, in the third Pear 
of the Reign of the late King James, & profert' hic in Cur' the 
Releaſe, And to this the Plaintiff demurred. 

der eant Jefferſon offered to argue, that this Bond being taken 
thy the Sheriff, accozding to the Duty ok his Office, and koz the 
Penefit of the Plaintiff who bꝛought the Acton, that his Releaſe 
to the Obligoꝛ would not bar this Action ; but the Court ſaid there 
was no Colour but it ſhould be a good Bar, 

But upon Peruſing of the Recozd it appeared, that the De- 
ſendant had pleaded that the Jlatntiff had releaſed by his Deed of 


d1oduced in Court, boze Date the 19th Day of the ſame March, 
ind this the Court held a material Uartance. 


Ir Holland verſus Lancaſter. 


K es injuſte detinuit contra Vad. & Pleg', & c. Et unde idem Tho- 


demo ſecundo die Octobris Anno Regni Domini Jacobi ſecundi 
ip Regis Angl', &c. tertio apud Mounckton in Inſula de Thanet 
(Ul u quodam loco ibidem vocat' le Barnyard cepit averia videlicet 
do Vaccas ipſivs Thomæ & ea injuſte detinuit contra vad & pleg 


"ng &c. Quia dic qd' diu ante præd. tempus captionis 


Releaſe, bearing Date the gth of March, whereas the Releaſe 


as p Robertum Bird Attorn' ſuum queritur qd. præd. Johannes 


Note, the King cannot diſcharge a Recognizance taken fo; Se- 3 ln. 238. 
Cutity of the Peace, but after tis bzoken he map. 11 H. 7. 12. gh. 334. 


in. 


qpitalis Eecleſiæ Cathedral & Metropolitan Cantuar. bene cog- Chapter of 


/ 


 JOHANNES LANCASTER ſum' fuit ad reſpondend' nt in Re- 
Thomz Holland de placito quare cepit averia ipſius Thomæ pier 


e &c. Unde dic qd. deteriorat eſt & dampnum habet ad va- 

n decem librarum Et inde producit ſeam, &c. 

, MY © ord. Johannes Lancaſter per Brian Courthorpe Attorn' ſuum conurance 

, | en & defend* vim & injur quando, &c. Et ut Ballivus Decani & Biff one 

0 oF. captionem averiorum prædictorum in præd. Clauſo in quo, e | 
or a Fine upon 


an Alienation. 


| dum pr æd' ac eodem tempore quo, &c. præd' Decanus & Ca- Dean and | 
Pal fuer ſeiſit de Manerio de Mounckton cum pertin in Com g 2 Hees in 


- Fee in jure Ec- 
S 2 Kanc fehr 


— — — — m — — as. 
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Kanc' præd in dominico ſuo ut de feodo in jure Eccleſiæ ſux pg 

Seen Qd'que quidam Johannes Sabine Baronettus diu ante prad tem. 
cus in guo- pus quo, &C. fuit ſeiſit de tribus Meſſuagiis quatuor Horreis centum 
& quadraginta Acris terræ & octogint' acris mariſci cum pertir' in 

Parochiis de Mounckton & ſancti Nicolai Atwade in Inſula Tha. 

. Het in Com Kanc præd unde præd Clauſum in quo, &c. eſt & gp 

tempore quo, &c. necnon a tempore cujus contrar' memoria hon! 

Ard held ir of non exiſtit fuit parcel in dominico ſuo ut de feodo & illa tentit de 
the Dean wd, eiſdem Decano & Capitulo ut de Manerio ſuo præd' per fidelitat 
By Feal yoo & xredd it ſex librar' duorum ſolidorum ſex denar. & un' oboli fn. 
of Court. gulis annis ad Feſtum Sancti Michaelis Arch'i ſolvend' & per ſer. 
vicium faciend ſectæ ad Cur' ipſorum Decani & Capituli Manetij 
ſuĩ prædict de tribus ſeptimanas in tres ſeptimanas apud Manerinn 

The Dean and ill tenend* de quibus quidem ſervitiis iidem Decanus & Capitulu 
of ihe Services. fuer ſeiſit per manus præfat' Johannis Sabine ut per manus verits 
nentis ſui videlicet de fidelitate & ſecta Cur pd. ut de feodo & jure 

ac de reddit. pd. in dominico ſuo ut de feodo & præditt Johann 


A Coftom for Lancaſter ulterius dic qd' infra Manerium pd. talis habetur conſus 


have a Lear tudo & à tempore quo non extat memoria hom” habebatur (dl ol 
and half's Rent 


den erer cet qd. poſt quamlibet alienationem in feodo vel de ſtatu liberi y 
Alienation. tenementi alicujus parcel” terrz vel tenementorum tent” de Ma 


alten 13% Tio przd' Dom Manerii præd pro tempore exiſten' cum talis alen ti 
tio acciderit habuit & habere conſuevit reddit un' anni & medi: ! 

tat' reddit” unius anni per quem tat terræ vel tenementa fic alis V 

nat tent fuer de Manerio pd. nomine finis-pro alienatione Et io 


v. Poſtea 34. dictus finis pro alienatione fic ut præfertur per conſuetudinem l 

nerii pd. ſolubil' aut aliqua pars in aretro fuit & inſolut” qd' tate 

Dom' Manerii præd. pro tempore exiſten' de tempore in tempts 

And Power to & ad omnia tempora duran' toto tempore prxd. quando & qui 

(it in arrear.) neceſle requiſivit diſtringit & uſus fuit & conſuevit diſtringere ink 

ſuper terras & tenementa pd. de Dom* Manerii pd. ut de eodem lia 

nerio tent & fic ut pfertur alienat' quouſque dictus finis pro alie- 

natione fic ut præfertur ſolubil' ſolut' foret & prædict Johanns 

Quouſgue it Lancaſter ulterius dic qd' pd. Decano & Capitulo de Manerio fi. 

bail. cum pertin' ac præd' Johanne Sabine de Meſſuagiis Horreis & Ie 
ris przxd' cum pertin unde, & c. in forma præd. ſciſit' eriſtei 

idem Johannes Sabine ante przd' tempus quo, &c. ſcilicet vice 
die Septembris Anno Regni Domini Caroli Secundi nuper Kg 

The Alienati- Angliz, &c. triceſimo quarto apud Paroch' de Mounckton pt 
alienavit przd* tria Meſſuagia quatuor Horrea centum & uad 
ginta acr' Terrz & octoginta acras Mariſci cum pertin' 10d, 7 

cuida Waltero Tyndall Armig' babend. eidem Waltero Hzred' 

The Porchaſer Aſfign' ſuis imperpetuum Virtute cujus idem Walterus in Meſluagi 
2 Horrea & Terras præd' cum pertin inde, &c. intravit & fuit + 
| ſeiſit' in dominico ſuo ut de feodo Et fic inde ſeiſit eriſtel f 

eiſdem Decano & Capitulo de Manerio præd cum pertin in = 
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med” ſcifit? exiſten' Idem Walterus ante præd' tempus quo, &c. 


a ſcilicet decimo die Septembris Anno Regni dicti Domini Caroli 

m Seenndi nuper Regis Angliz, &c. triceſimo ſexto apud Paroch. de 

n Mounckton præd alienavit præd' tria Meſſuagia quatuor Horrea 

z centum & quadrapinta acras Terræ & octoginta acras Mariſci cum 

p in inde, &c. cuidam Chriſtophoro Yates Gen' habend' eidem 
Chriſtophoro Hæted' & Aſſign ſuis imperpetuum Et præd' Johan- That there 
des Lancaſter ulterius dic qd” p ptæd' conſuetudinem Manerii pd' ive tor a fine 
at debit fuer eiſdem Decano & Capitulo pro fine pro præd' prima a- be cuitom, 
1 lienation' præfat' Waltero Tyndall fic ut præfertur fact' ſumma no- 

a vem librarum trium ſolidorum novem denar' un oboli & un' qua- 

fi drantis Ac pro fine præd' pro ſecunda alienatione eidem Chriſto- 

m phoro ut præfertur fact' conſimilis ſumma novem librarum trium 

ji ſolidoru* novem denar* un oboli & an' quadrantis & quia præd' ſe- 

tt paral, denar. ſum'æ in toto ſe attingen ad octodecim libras ſeptem And becauſe 
bold ſeptem denar & un obol' prxfat” Decano & Capitulo præd' in Aer and 
nes tempore quo, &c. aretro fuer & adhuc exiſtunt inſolut' Idem Jo- jag 5. 
+ hannes Lancaſter ut Ballivus eorundem Decani & Capituli capti- fraiacd. 

il onem averiorum præd' videlicet captionem quatuor Vaccarum de | 


xi pred” octo Vaccis pro præd' novem libris tribus ſolid' novem de- 
Ne- mar uno obolo & uno quadrinte pro fine pro præd' prima aliena- 
one præfat Waltero Tyndall fic ut præfertur fact debit' & inſo- 
dl & captionem prædict aliarum quatuor Vaccar de prædict' octo 
l. Vaccis pro prædict novem libris tribus ſolid novem denar' uno 
ui boo & un' quadrante pro fine pro prædict ſecunda alienatione 
r przfat' Chriſtophoro Yates fic ut aer fact debit” & inſolut' 
be bene cognoſcit in præd Clauſo in quo, &c. Et juſte, &c. ut in 
p parcel! tenementorum præd. cum ptin' de ipſis Decano & Capitulo 
in forma præd tent ac infra feodum & dominicum ſuum, &c. Et int feodum, 
hoe parat eſt verificare unde pet judicium & retorn' averioru' præd. *< 
uncum dampnis miſis & cuſtag, ſuis per ipſum in bac parte ſu- 
lent ſecundum formam Statuti in hujuſmodi caſu edit & proviſ. 
ldi 2djudicari, &. a 13 WPI 
Et præd Thomas dic qd” cognitio præd' Jobannis prxd' ac mate- pemurrer to 
in in eadem content” minus ſufficien' in lege exiſtunt ad prazd* Johan- *< Conn 
dem Lancaſter captionem averiorum præd' in præd' loco in quo, 
de juſtam cognoſcend” Qd'q; ipſe ad cognitionem ill' modo & for- 
da przd' fact neceſſe non habet nec per ſegem terræ tenetur reſpon- 
ere Et hoc parat eſt verificare unde ex quo pd. Johannes Lancaſter 
cr ptionem averioru præd ſuperius cogn' idem Thomas pro defectu 
Ulicien' cognitionis. predict? Johannis Lancaſter in hac parte pet 
ic & dampna ſua occaſione captionis & injuſtz detentionis a- 


yeriorum illorum ſibi adjudicari, &c. 


iy Et pred” Johannes Lancaſter ex quo ipſe ſufficien' materiam in l : 
ors . Ipſum Johannem ad captionem averiorum præd' in prædict 


in quo, &c. juſtam cognoſcend habend' manutenend' ſuperius 
it quam ipſe paratus eſt verificare quam quidem _—— 
| pre 


leg 
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Poſt. 141, 
143, 149. 


Antea 132. 


pattell of Lands oz Tenements held of the ſaid Manor, to babe: 
1 | | 


præd Thomas non dedic' nec ad eam aliqualit' reſpond' ſed veriges- 
tionem illam admittere omnino recuſat ipſe præd' Johannes Lanca. 
ſter ut prius per” judicium & retorn' averiorum prædict' unacum 
dampnis miſis & cuſtagiis per ipſum in ea parte ſuſtent' juxta for. 
ma' Statuti in hujuſmodi caſu edit” & proviſ ſibi adjudicati, &, 
Et quia Juſtic hic ſe adviſare volunt de & ſuper præmiſſis priul. 
quam judicium inde reddant dies dat' eſt partibus præd' hic uſque 
a die Sancti Michaelis in tres ſeptimanas de audi endo inde jndicio 
ſuo eo ꝗd' iidem Juſtic' hic inde nondum, &c. 


Holland ver ſus Lancaſter. 


TN Replevin, fo? taking of 8 Cows in a Place called the Barn- 
yard, fn the Tfle of Thanet in Kent. 

The Defendant made Conuſance as Bafliff to the Dean and 
Chapter of the Cathedzal Church of Canterbury, and ſets fotth, 
that the Dean and Chapter were leized of the Mano? of Mounckton 
in Fee. jure Eccleſiæ; and that one John Sabin Baronet, was ſeiſed 
of 3 Meſſuages, 4 Barns, 140 Acres of March in the Ille of Tha. 
net, unde locus in quo eſt & a tempore, &c. fuit parcell', and held 
them of the lald Dean and Chapter as of their ſaid Mano), by 
Fealty, and the Rent of 61. 2s. and 6d. ob. Pearly, payable at Mi- 
chaelmas; and ſhewed that the ſaid Dean and Chapter were ſeiſed 
of the ſatd Rent by the Hands of the ſaid Sir John Sabin, as by 
the Hands of their very Tenant, and lay a Cuſtom in the ſaid Yd 


noꝛ, qd' poſt quamlibet alienationem in feodo vel de Statu liber 


tenementi alicujus parcell' terr' vel tenement' tent” de Manerio pd 
Dom Manerii præd. pro tempore exiſten' cum talis alienatio accide- 
rit habuit & habere conſuevit redd' unius anni & mediet redd uni- 
us anni per quem talia terrz vel tenementa fic alienat tent fuer in 
Manerio præd' nomine finis pro alienatione, and lays a Cuſto to 
diſtrain fo? the ſaid Alicnation-Fine, and then ſets fozth an lend 
tion of the ſald Beſſuage and Pꝛemiſſes by the ſaid Sir John Sabin 
to one Walter Tyndal in Fee, and ſhews that the ſato Walter Tyn- 
dal made another Alienation in Fee to one Chriſtopher Yates, an 
ſo ſets fo2th, that there were two Fines due upon the ſaid Allem 
tions, after the Rate afozeſaid, amounting to +81. 7s. and 76 


ob. and that he, as Bailiff of the Dean and Chapter, capo 


nem prædict bene cognoſcit in prædict' loco in quo ut in pi 
cell' cenement' prædict. „ 

To this the Plaintiff demurred, and it was ſpoke to at the 
Bat the laſt Term, and likewiſe this Term: The main Thus 


was that the Cuſtom, as it was laid, was not good; fo2 the Als 


nation-Fine is ſet fozth to be due upon the Altenation of al! 
peat 


Fel II. Hill. Anno 1 & 2 W. & M. in C B. 


a Pear and half's Rent, by which the Lands oz Tenements ſo 
aliened were held; lo that if the. 20th Part of an Acre be altened, 
a Fine is to be paid, and that of the whole Rent foz every Parcel 
is held at the Time of the Alienation by the whole Rent, and no Ap⸗ 
zoztioning thereof can be but ſubſequent to the Alienation, and this 
the whole Court held an unreaſonable-Cuſtom; and as it is (et 
faith, it could not be othetwiſe underſtood than that a Fine ſhould 
he due, viz. a Pear and balf's Rent upon the Alienation of any 
Part of the Lands held by ſuch Rent. PIC 
The Court doubted alſo whether the Cuſtom was good as to 
the Claiming an Alſenation-fine upon an Alienation fo2 Life, bes 
cauſe by that the Tenure of the Lands aliened is not altered, ko: 
the Reverſion 13 ſtill held as befoze by the ſame Tenant, Judi- 
cium pro Quer. r r 1 = 


Colley verſus Helyar. 


N an Action of Debt fo2 341. the Plaintiff declared againſt the 
Defendant.an Attomey: of this Court, præſent' hic in Cut 
in propria perſona ſua, upon a Bond of 344. 
The Defendant pleads. in Bar, quoad quinque libras ſex ſolid” 
& tres denar* of the afozeſaid 341. that the Plaintiff poſt con- 
ſectionem ſcripti obligat\pradict', ſcilicet viceſimo, &o. anno, &c. 
I ſuum acquietaatiz cognouiſſet ſe accepiſſe & 
buille de præd' Defendente 3. 68. and 3 d. in Part ſolutionis 
mjoris ſummæ, and pleaded a frivolous Plea as to the reſt of 
the Honey, to which the Plaintifk demurred.  —- 
ind it was argued, that the Acquittance under the Plaintiff's 
band and Seal koz 31. 6s. and 3d. Part of the Boney due 
aight have been pleaved in Bar of the whole; and that if the De- 
lendant here had relied upon it, it would have barred the Plaintiff 
if the whole. Vide kg that Matter, Hollingwoth and Whetſton 
Die 212. Aleyn 65. Beaton and Foreſt. Note, here the Pay- 


Went was ſince the Ation -bzought, and pleaded in Abatement; 
were it was ſaid, that it could not be ſo-pleaded without an c- 
0, WY Pittance, Vide Kellew. 20, 163. 3 H. 7. 3. B. Receipt of Par- 


del pending the Urit,! 7-H. 4. 15. a. But it ſeems clear by the 
Book of Ed. 4. 207. Mo. 886. Speke verſus Richards, that if 
Putt be received, and an Acquittance given befoze-the Action, it 
i the uncl of lo much, but it'ſeems the Action mult be bzought - 
ges Hingao! een 01045390 $ ,DASOER tanie 


: * 
9 
eino 


Land. tibus eorundem Tenementorum cum pertin' libertatem Faldzgii 


: Habendum: 


lt. . 
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wo Dickman verſus Allen. 
ce broughe- Cantaby. fl. A BRAHAMUS ALLEN nuper de. Granceſt 

od ae | in Com' ptædicto Yeom' attach fuir ad ref, < 
Sheen uns dend Roberto Dickman Gen de placito tranſgr' ſup Caſum, gc, 
the ae. Et unde idem Robertus per Robertum Drake Attorn' ſuum queri. 
ing to Com. tur quate cum Præpoſitus & Scholares Collegii Regalis Beatz Ma. 
N. de 8 riz & Sandi Nicolai in Cantabr' in Com præd' ſeiſit fuiſſent de 
St. Nicholas uno Capitali Meſſuagio cum pertinen in Granceſter in Com preg 
jure Collegi. ac de centum & ſexaginta acris terræ arabil jacen' in communiby 
campis de Granceſter prædicta cum pertinen' in dominico ſuo 
ut de feodo in jure Collegii ſui prædicti iidemqʒ Præpoſitus & Scho- 
lares & omnes ill quorum ſtatum ipfi habuer' de & in tenemen- 


A Cuſtom for ,. : - a G | 
all — Tenants tis præd cum pertinen'a tempore cujus contrar memoria hominum 


jon er. non exiſtit habuer' & habere conſuever pro ſe Firmariis & Tenen- 


—_ 


(Anglice, Foldage) omnium ovium (ovibus ſuis propriis & ori. 
bus tenen & occupatorum pro temporè exiſten' quorundam Meſſy 
agiorum & Terrarum in Villa de Coton in Com' præd' qui a ten- 
pore cujus «contrarium memoria hominum non exiſtit reſpectiye 


Common of uſi fuer interCoiare cauſa vicinagii in quibuſdam communibys d 
TIE — de Granceſter præd cum ovibus- ſuis in & ſuper przdit' 5 
Levant and Mefſuagiis & terris ſuis in Coton præd' levan' & cuban except) to 
dat. euntium & depaſcen' infra communes campos & territoria de G- a 

From ſuch a Ceſter ptædicta a viceſimo quinto die Martii uſque primum diem Ir 
Bag. ſuch» Novembris quolibet anno ſup pdictas centum & ſexagints cs ce 
terræ arabil' percipiend' & faldand' tanquam ad tenement: prz- pf 

| dita cum pertinentiis pertinen prædictiſque Præpoſito & Scho- & 
The Principal laribus Collegii prædict de Tenementis prædictis cum pertinen in pu 
and Scholars forma prædicta ſeiſit exiſten' P tus & Scholares poſtea (cl: ar 
Plinciff by cet decimo nono die Octobris Anno Domini millefimo ſexcentel- 
| Indenture:. mo octogeſimo primo apud Granceſter prædictam quodam Johan Wy de 
— — — Sacræ Theologiæ Profeſſore adtunc Præpoſito Colli ſul 
prædicti exiſten p quandam Indenturam inter ipſos Præpoſitum à Hu 
Scholares ex una parte & quendam Johannem Wittewrong Mi . 

& Baronet ex altera parte factam cujus altera partem Sigillo ch 5 


ipſorum Præpoſiti & Scholarium ſignat idem Robertus * 
hie in Car. profert cujus dat' eſt eiſdem die & anno dimiſer & 
firmam tradider eidem Johanni Wittewrong Tenementa * 
pertinen. habend. & occupand. præfat Johanni & Aſſigu. ſuis 
tempore confectionis Indenturz illius uſque plenum finem dc term! 
For al Near · num viginti ant extunc px' ſequen & plenar complend' & filien 
Virtute cujus dimiſſionis præd Johan in Tenementa pd. cum * 
Leſſee enters. nen intravit 8 fuit inde poſſeſſionat & fic inde poſſeſſionat ex 
idem — - oe ſeilĩcet decimo die Auguſti Anno Down. 
leſimo ſexcen oRtogeſimo ſecundo apud Granceſter pre, 
I 


* 
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The Cauſe of 
192, 

| oo 

* * 


7g 


defend vim & injur quando, &c. ® Et dic, quod ipſe in nullo eſt 

Ulpabilis de pmiſſis præd. fuperius ei impoſit. prout pred. Rober- 

tus ſuperius verſus eum queritur Et de hoc pom ſe ſuper Patriam 

Alen Robertus ſimiliter Ideo pcept' eſt Vie quod venire fac 

J adie Sancr Trip. in tres ſeptimanas duodecim, &c. p quos, &c. 
qui nee, xc. ad recogu, & c. quia tam, Sc. ; ma. 


0 # « » : * 7 
. 1 * a * : % 
" 4 5 4 F A 
, * * — ma e 
5 4 P 8 : 
a 4 a þ & £ # iu 
* * 
" * 4 4 
, þ Þ © N 5 - * — . - - e - 


3 | 
„ LY —k— og. _ 
' 


1 Vent. 264, | N an ation upon the Caſe, the Plaintiff declared, That the 


$ 275,319. 
oſtea 183, 
288, 292. 


6 Mod 1, 2,3. bridge, and 160 Atres of firable Land, lying in the common 
Fields of Granceſter afozeſaid; and the (atv Pꝛovoſt, &c. and aj 


_ Time whereof, &c. fo2 themſelves; their Farmers and Tenants 


8 
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vol and Scholars to Sir John Witwrong, of the ſaid oefter 


faldagii earundem (and ſhews. how the Defendant was not vithit 


Plaintiff, And it was moved in Arreſt ok Judgment, that th 
Plaintiff had not in his Declaration ſet fozth a ſufficient Cault of 


Cutkom was fox the Owner ak the Sheep to bung his Sheep (0 


degium did imply as much, and it was the Uſage in Norfolk i g 
Suffolk fo2 the Owner ok the Sheep to put his Sheep into # | 


Dickman verſes Allen. 


' P2ovoſt and Scholars of King's College in Cambridge wert 
ſeiſed in Fee in jure Collegii of a Meſſuage in Granceſter in Cam. 


thole whole Eſtate they have 0 the Tenements afo2eſaid, habe 


of the ſald Tenements, libertatem Faldagii (Anglice, Foldage) 
omnium ovium (except, &.) euntium & depaſcentium infra com. 
munes campos & territoria de Granceſter pd ſuper præd. centum x 
ſexaginta acras Terræ pcipiend. & faldand. tanquam ad pred, Te 
nement pertinent, and then ſets'-fozth a Leaſe made by the Py: 


and 160 Acres foz twenty Years; which fafd Sir John let them 
to the Plaintiff fo2 ſix Years, by Uirftue whereof the Plaintif m: 
tred and was poſſeſſed ; and the fatd Defendant, pmiſſorum no 
ignarus, did put 200 Sheep into the common Fields of Granceſtr 
afozeſaid, and there kept and depaſtured them ko a certain Time; 
ſed oves illas in aut ſup præd' centum & ſexaginta acras terræ an 
ipſius quer. vel in aut ſup aliquam inde parcel}. minime faldnit 
ficut ipſe debuiſſet nee pmiſit ipſum Querentem habere benefrii 


Exception) by which the Plaintiff loſt the Pꝛoſit of the Foldage, & 
and laid it to his Damage of 4%]. 
The ODekendant pleaded Mot gullty, and a Uerdi# was fo) the 


Pr . 2 


Action; for he lalth that the Dekendant bad not folded his She 
upon the 160 Acres, as he düght; and it is not let fozth, that th 


fold them upon the ſald Lands. 


But it was obſetted on the Plaintiffs Patt that the Wop'# 


Leds Land and fold them there, ko: which the Lom Nr 1 
Purdles, and pꝛepared the Fold to receive them; and of this | 


dagium a Fine wag levied, of int ar, as is repozted in 1 Ed. 3:9! 


and the Uſage in Norfolk and Suffolk is there mentioned. n 
was ſaid in a poſſeſſoy Action tis enough to ſay ficut d — 
without betting fozth anp particular Cuſtom 02 Preſcripi 
And Dent and Oliver's Caſe was cited, 2 Cro. 122. where 1 

tion was bzought fo2 Diſturbing of him in Taking of Toll 155 
riam ipſius le Plaintiff ſpectam ; and it was moved after de 


3 
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that he made no Ti:le by Pꝛelctiption 02 Cuſtom to the Toll, 
and it was held by the Court to be ſufficient in a poſſeſſozp Ation 
to ſay, ad Feriam ſuam ſpectant᷑: So alla in an Action ſoz Stop- 
ping of a. Map belonging to his Pouſe, without ſctting kozth any Poftes 185. 
preſcription, between St. John and Moody, a late Cale; and if ; Vent. 274. 
this ſicut debuit is not ſufficient, 'tis laid further in the Dectara- % 
tin that he did not permit the Plaintiff to have the Benefit: of 
this Foldage. He . 5 

But the Court held the Declaration inſufficient, fo? that there 


is no Authozity in any Book of Law to ſhew that the Mom Fal- z Lutw. 1259. 
) dagium did imply ſo much as was p2etended on the [Ilaintiff's 
0 part; Faldagium is to have Sheep folded in his Sꝛound. as Falde 
? curſus is a Sheep walk oz feed fo2 his Sheep; and ik it be the G. 
6 lage in Caſe of Foldage fo2 the Owner of the Sheep to bing his 
b Sheep to the Fold, it ought to have been ſo ſet fo2th, fo2 the Court 
. cannot take Notice of the pzivate Uſages of Countries; and if 
"1 the Faldagium did imply what, the Plaintiff would have it; then it 
. ſhould have been ſet fozth, that the Plaintiff had let up a Fold in 
n the Land where the Sheep were to have been kolded, fo2 he was to 
er do the firſt Aer, which muſt have been ſhewn, if all the Particulars 
had been ſet fozth ; and ſicut debuit is not enough here fo2 the Ob⸗ : 


ſcurity ok the 'CUo2d Faldavit; fo that it doth not appear to the 

Court what ought to have been done on the Defendant's Part; 

and to ſay non permiſit Querentem habere beneficium Faldagii, 

was not good without ſhewing bow he diſturbed him, as 8 Co. 

in Francis 3 Cale. Sed nota, That was upon Demurrer; but Polen 278. 
fe is not ſaid non permiſit the Plaintiff babere Faldagium, o; 

non permifit eum faldare, but non habere beneficium faldagii; ſo 


the that it was not certain what was meant, fo2 the Sheep might be 
e (Oded, and pet he might be depaived of the Benefit of the Fold- 
I We: And the Chief Juſtice ſatd, Here the Pꝛeſcription is laid to 
1. habe the Sheep going infra communes campos & territoria de 


cranceſter, to be folded, and territoria is a Tow unknown in the 
uw, fo no Certainty in the Pꝛelcription. 

Nota, here a Preſcription is laid in a Body aggregate, in a 
We Eſtate, but that was held to be well enough, becauſe fo? a 
Ching appurtenant to the Manoz. Vide 2 Cro. 673. Kellew. 140. B. 
Inſt, 12 1. a. But fo2 the Reaſons above-mentioned, the Judg- 
ment was ſtayed by the Opinion of the whole Court. 


T 2 George 
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George verſus Butcher. 


T Ebt upon a Bond. The Defendant demands Oyer of the 

Condition, which was to perfozm certain Articles of Agee. 

ment; and the Defendant ſet fozth the Articles made between th; | 
( 


Defendant of the firſt Part, the Plaintiff of the ſecond Part, aj 
Rebecca Morſe Midow, 7 Morſe, Samuel Morſe, John Morſe 
Daniel Morſe, Nathaniel Morſe, Robert Morſe and Thomas Morſe 
Sons of the ſald Rebecca, of the third Part; by which it was g. 
cited, that a Marriage was intended between the Oekendant 
Butcher and the ſaid Rebecca, by Means whereof the Defendant 
would become poſſeſſed of her perſonal Eſtate, and in Conſider; 
tion thereof the Defendant covenanted by the ſafd Articles, inter 
aP (having alſo recited that Robert Morſe deceaſed, Father of the 
ſaid Joſeph Morſe, Samuel Morſe, John Morſe, Daniel More, 
Nathaniel Morſe, Robert Morſe and Thomas Morſe, had by jig 
Mill bequeathed cuilibet ipſorum præd Joſepho, Samuer, Johan! 
DanieP, Robert & Tho. (omitting Nathaniel) the Sum of ol.) 
with the Plaintiff, that the Caiv Defendant would pay pd Joſepbo, 
Samuer, Johan, Nathanie?, Robert & Tho' pdi&' ſepara? legatio 
nes vel ſummas quinquaginta libra? ; and the Defendant pleads 
further, that he paid to the ſald Joſeph,” Samuel, John, Daniel, 
Robert and Thomas the ſafo ſeveral Sums of 501. and ſheweth 
Per foꝛmance of all the other Articles. te 
And to this the Plaintiff demurred, becauſe that he did not D 
chew that he pald 501. to Nathaniel Morſe, and expcflp covenant: or 
eth ta pay to the ſaid Nathaniel and the reſt, the ſaid ſeveral Lt Yo 
gacies o: Sums of 50 l. | 
Sed non allocatur, fo2 in the Recital of the ſaſd Bequeſt by 00 I int 
Mill, there is nothing mentioned to have been bequeathed to . Le: 
tbaniel; and though he covenants to pay to Nathaniel as well 
the reſt, yet it is legationes vel ſummas præd. and there being u rc 
Legacy to Nathaniel, and that appearing by the Recital of fh 
Will, his Covenant ſhall not oblige the Defendant to pay hin 


any Thing. Et fic Judicium p Deferidente. | = 
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Trethewy verſus Elleſdon. 


N Replevin 2 The Plaintiff declared of Taking his Cattle in 
a Place called the Barncloſe in Barnwel in the County of 
Cornwal. | 


The Defendant made Conuſance, as Bailiff of Elizabeth Cof- poſt. 143, 


ſen, and ſhews that Nicholas Coffen, was ſeiſed in Fee of a Mel⸗ 
ſuage and Lands, of which the Place where was and is Parcel; 
and being ſo leiſed the 9th of September, in the fourteenth Year 
of the late King Charles the Second, by his Deed indented po- 
duced in Court, did grant to the ſaid Elizabeth Coſſen an annual 
Kent of 101. to be ifſuing out of the Pꝛemiſſes, to have to the 
ſaid Elizabeth and her Aſſigns fo: Term of her Life, papable at 
the uſual Feaſts; and in caſe it were arrear, that it ſhould be lawful 
0) her to diſtrain, by Airtue whereof the laid Elizabeth Coſſen 
(who is ſtill living) became Cetſed of the Rent fo2 her Life, and a⸗ 
berg that the uſual Feaſts are our Lady, Midſummer, Michaelmas 
and Chriſtmas, and fo2 40 1. fo2 four Peats Rent ending at Mi- 
chaelmas 1668. the Defendant took the ſaid Cattle as a Diltreſs 
in the Arrear of Rent, &c. | lea, 

The Plaintiff demanded Oyer of the Indenture, which was 
tad, containing as followeth, viz. This Indenture made the 2gth 
Day of September, &c. between Nicholas Coſſen, &c. of the 
one Part, and Elizabeth Coſſen, &c. and Nicholas Coſſen the 
Toutiger, Som of the ſaid Elizabeth, of the other Part, witneſſeth, 


149. 
Anta 134. 


That whereas the ſaid Elizabeth Coſſen bath given and ſurrendred 


nto the Hands of the Taid Micholag Coſſen one Indenture of 
Leaſe of an Annuity, dated the 15th of March 1657. of ten 
Pounds yearly, going out of all that his Barton and Demeſne 
alled Welder, for a Term yet to come, as in aud by the ſaid 
Indenture of Leaſe more folly and at large appeareth, Hath gi- 
"en, granted and confirmed, and in and by theſe Preſents, 
uy give, grant and confirm unto the ſaid Elizabeth Coſlen, 
er Heirs and Aſſigns by theſe Preſents, one Annuity or yearly 
ent of ten Pounds, to be iſſuing and going out of all that his 
| ton, &c. to have, receive, and take yearly the ſaid Annuity 
a the ſaid Elizabeth Coſſen and Nicholas Coſſen the Young- 
15 and the Survivor and Survivors of them, at the uſual Feaſts 

the Year, by equal Portions and if it ſhall happen the ſaid 
Day Rent to be behind after any of the ſaid Feaſts, that then 
4 all and may be lawful to and for the ſaid Elizabeth, during 

natural Life, and for the ſaid Nicholas Coſſen the Younger, 


after h 
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after her Death, to enter into the Premiſſes, and diſtrain & þ 
Witneſs whereof, &c. | | | 
Quibus lectis & auditis idem Querens dicit quod cognitio pred 
in forma pd fact & materia in eadem content᷑ ac factum lndenyr 
pd in forma pd fact. minus ſufficien' in lege exiſtunt, &c. and the 
Defendant joined in Demurrer. | 

Jt was argued fo2 the Plaintiff, that there is no ſuffices 
Ozant by this Jndenture; fo2 it is laid to be made between xj. 
cholas of the one Part, and Elizabeth and Nicholas Coflen Junior 
of the other Part, and then recited the Surrender of a fon 
Gzant; after which came the Mozds, Path given and granted 
and by theſe Pyeſents doth give and grant, &c. and no Gute 
named, but if it ſhould be taken fo2 a Gant from Nicholas Coffey, 
'tis a Gzant to Elizabeth and her Heirs, and the Habend, cannge 


Alter the Pꝛemiſſes in the Limitation of the Eſtate in the Gant 

ok a Kent; and the Defendants in their Plea let fozth, that he WF ** 
ſaid Elizabeth was ſeiſed of the (aid Rent fo2 her Life, ut de jj 4 
bero Tenemento; fo there is a material Uariance between the u. Wi /* 
| denture and the Plea, | | f 
Poftea 196, The Court were of Opinion as to the firſt Matter, That it WI 
1 Lutw. 234. Wag a good Gant, the Indenture being between Nicholas Coſſen $ 
5 Salk. 663. of the one Part, and Elizabeth ok the other Part; and then an n 
| a Recital ſaith, Path given and granted to Elizabeth, &c. That WW " 
muſt be taken, that Nicholas Coſſen hath given and granted, an fe 
that the Conuſance ſetting her fozth to be ſeiled fo2 Life, whereas : 
there paſſed an Eſtate in Fee, was a material Uariance, - K 
The Chief Juſtice Pollexfen ſeemed to incline, that it was! | 

Rent-charge koz Life, fo2 the Power of Diſtreſs wag given to het 
only fo2 Life, and a Rent-ſeck in Fee, and that it was as a Cant t 
of two ſeveral Rents, and then the Pleading was good. 1 
5 But the other Juſtices held it was one intire Rent, aud that in 


the had it with a Puvilege ok Diſtreſs, during her Life only ; but 
Wh Lo” was given to amend- the Conufance upon {Payment 0 
Coffs. "_ 


Jod 


NET TT 


Dod verſus Dawſon. 


Condition, That if Judgment ſhould be had againſt the 
pjincipal in an Action of Debt koz 2000 J. in this Court, that 
je ſhould pay the Debt and Damages recovered, oz render his 
Body in Execution to the [2iſon- of the Fleet; and ſets kozth, 
that he recovered the fatd Debt of 20001. and 121. pro damnis, 
Termino Paſchæ, 4 Jacobi Secundi nuper Regis, and that the De: 
fendant did not pay the ſaid Yoney, no? render himſelf in Exe⸗ 
cution, &c. SAT POTN 

| The Defendants plead to this Scire fac. that the Boney, pre- 
textu cognitionis præd' in pred. brevi de Scire fac. mentionat, de 


| Terris & Catallis, &c. præd. Defendentis fieri ad uſum præd. Ti- 


nothei Dod levari non debet quia dicunt quod Narratio ſuper qua 
ludicium prxd. in præd Brevi de Scire fac mentionat' obtent. 
fuit verſus ipſum Willielmum Dawſon, ſeu aliqua alia narratis6 
in placito debiti non fuit exhibit. in Curia hic in Termino 
paſchæ Anno Regni dicti nuper Regis primo quo Termino recog- 
nitio præd' facta fuit nec ad aliquod tempus infra duos termi- 
hos poſt præd Terminum Paſchæ proxime ſequen. unde pro de- 
fectu Narr. per p fatum Timotheum Dod verſus pfat. Willielmum 
Dawſon in eadem Cur. ante ſinem præd duorum terminorum præd 
ſumma duarum mille librarum per curſum legis de Terris & Catal- 
lis pred Defend. vel: eorum alicujus fieri & levari non debent & 
hoe parat. ſunt verificare unde pet. Judicium, &c,  _ 

To this the Plaintiff demurs, and Judgment was given fo? 
the Plaintiff; fo2 altho' by Courſe of the Court, if the Defendant 
le in Pꝛiſon two whole Terms, without any Declaration put 
in, he may get u Rule to be diſcharged; yet if a Declaration be 
afterwards delivered, and Judgment thereupon, tis a good Judg⸗ 
ment, and the Bail will be liable in ſuch Caſe, 


| Rogers verſus Bradly. 


* a Replevin foz Taking of a Com apud Liſcard in Cornwall, 
in a certain Place there, called the Underway. 


Cire Facias upon a Recognizance of Bail in this Court, upon 3 od. 274. 


The Defendant made Conuſance as Bailiff to William Trew- Poſtca 149. 


wan and Thomas Coll, and ſets fozth that Joſeph Mark diu ante; 
rs was ſeiſed in Fee of a Cloſe called Underway. Parcel of 
de Pano; of Liſcard, of which the Place where was and is 
Parcel, accoding to the Cuſtom of the ſaid Yanozz and ay - 
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ſo ſeiſed the 9th Day of January, Anno Domini 1663, demi 
to Sampfon Rogers the Pꝛemiſſes fo2 ninety-nine Pears from the 
Date of the Indenture, if A. B. ſhould: ſo long live, rendzing 10 
je Kent, by Girtue whereof the (aid Rogers entered, end the 
i Joſeph Mark being feiſcd of the Reverüon in Fee, ſecundyn 
conſuetudinem Manerii præd upon the firſt Dap of February, 
Anno 1663 ſupradict. at a Court of the (aid Yano? then heid 
did ſurrender in Manus Domini Caroli Secundi nuper Regis Ay. 
gliæ, &c. adtunc Domini Manerii præd ſecundum conſuetudinen 
 Manerii præd', the afozeſaid Reverſion and Rent to the (Uſe of 
the (aid Trewman and Coll, and their Heirs, to which ſaid J. an 
C. at the Court, præd Dominus Rex per quendam Thomam Moll. 
ton adtunc Seneſcha? ſuum Manerii præd did grant the ſaid Re. 
berſjon and Rent, to hold to them and their Heirs, acco2ding to 
the Cuftom of the lad Mano; and by Utirtue thereof the ſaid !. 
and C. became ſeiſed-of the ſaid Reverſion and Rent in their De 
meſne as of Fee, accozding to the ſaid Cuſtom of the ſaid Yang, 
and. fo2 five Years Rent, ending at Michaelmas, &c. bene cog- 
noſcunt captionem, &c. _ - | 107% 
To this the Plaintiff teplied, and the Batter in the Replity 
tion was frivolous, and Demurrer thereupon 2 
2Lutu. 1171. But the Court gave Judgment foz the Plaintiff, becaule the 
: Salk. 365 Conuſance was inſufficient z fo2 the Lands whereupon the Diltel 
5 Mod. . was taken, being Freehold (ko; ſo they muſt be taken to be, tho i 
F is ſhewn that Mark was ſeiſed accozwing to the Cuſtom of the 
| Wano?, becauſe it is not ſaid at the Mill of the Lo2d) could not 
be conveyed by Surrender in Court, and an Admittance without 
an eſpecial Cuſfom to paſs them in that Fozm ; and tis not # 
nough to (ay, that he ſurrendꝛed them ſecundum conſuetudinem 
Manerii, but the Cuſtom ſhould have been fully ſet fozth, viz quod 
infra Manerium præd de tempore, &c. talis habebatur conſuetudo, 
&c. but here the Cuſtom is by Jmplication. 1 Cro 185. Vaughan 
253. 2 Leon. 29. TREE 4D 1 
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Lade verſus Baker & Marſh. 


Kanc, ſſ. Homas Baker & Nicolaus Marſh ſum. fuer” ad re- Nectzrarion in 
Il ſpondend' Philippo Lade Gen' de placito quare ce- 
per averia ipſius Philippi & ea injuſte detinuef contra Vad' & ig 3 . & 
Pleg, &c. Et unde idem Philippus per Brian Courthope Artorn' B. 4 
ſuum queritur qd' præd. Thomas & Nicolaus viceſimo die Martii 
Anno Regni Dom' Jacobi Secundi nuper Regis Angliz, &c. quarto 
zpud Barbam in quodam Clauſo Terræ ibidem (vocat le fourteen * 
Acres) cepit averia ipſius Philippi, videlicet, tres Spadones & unam 
Equam & ea injuſte detinuer' contra vad' & pleg quouſq; &c. unde 
idem Philippus die qd ipſe deteriorat᷑ eſt & dampnum babet ad va- 
knciam viginti librar' Et inde produc ſectam, &c. 1 7 
| Et przd. Thomas Baker & Nicolaus Marſh per Johannem Avovry and 
| Wade Attorn. ſuum ven & defend” vim' & injur' quando, &. Et © 
dem Nicolaus Marſh bene advocat ac pred. Thomas Baker ut 
lalivus ejuſdem Nicolai bene cogn' caption* averiorum præd' in 
przd' loco in quo, &c. & juſte, &c. quia dicunt quod prædict 
locus in quo ſupponitur caption” averiorum pred. fieri continet & 
pred tempore quo, &c. continebat in ſe quatuordecim act Terræ 
eum pertin' in Barham præd. quodq; din ante præd' tempus quo, — 
de. quidam Robertus Lade Armig & Lancelot Lade filii prad' $cifn in fee la 
Roberti Lade fuer ſeiſit᷑ de eiſdem quatuordecim ac? Terrz inter 8 
alia in Dominico ſuo ut de feodo & fic inde ſeiſit᷑ exiſten' iidem 
Rodertus Lade & Lancelot Lade diu ante præd' tempus quo, &c. 
ſeilicet primo die Octobris Anno Regni Domini Caroli Primi nuper 
Regis Angliæ, &c. viceſimo quarto apud Barbam præd' p quoddam 
*iptum ſuum Indenta? inter ipſos Robertum Lade & Lancelot A'4 by Des 
e p nomina Roberti Lade de Barham in Com' Kane Armig' & hun. 
Lancelot Lade fi? præd. Roberti Lade ex una parte & quendam 
Nicolaum Marſh nup defunt'Avum præd. Nicolai Marſh modo 
defend p nomen Nicolai Marſh de eadem Veom' ex altera parte 
ibidem fact' cujus ſcript” alteram partem ſigillis præd. Roberti Lade 
* Lancelot Lade ſigillat iidem Thomas Baker & Nicolaus Marſh 
modo defend” hie in Cu? pfe? cujus dat eſt eiſdem die & anno p & 
n conſideratione centum libr. bonæ & legalis Monet Angliæ eidem 
erto Lade in manibus ſolut p ſeipſis & Hæred' ſuis deder' con- 
er & confirmaver' pfat. Nicolao Marſh avo & Hzredibus ſuis 
der dam annuitat five annua? reddit octo libr. bonæ & legalis Mo- A 
4 Angliz exeunt de omni if Capita? Meſſuagio five JTento com 'fving — 
1 Barham præd. & exeun' de omnibus terris & hæreditament᷑ Meduage. 
pad dem pred Meſſuagio pred ſpectan & tune in occupatione 
5 Roberti Lade unde prædict. locus in quo, &c. eſt & prædict 
Pore quo, &c. fuĩt parcell' Habend' tenend' percipiend' & reci- 
— piend 
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Aſſign' ſuis imperpetuum ad ſolum opus & uſum pred Nicci 

| Hubend'ro the Marſh avi Hæred' & Aſſign ſuorum imperpetuum ſolvend' anny,. 

———_— = meſſuagium præd. ad Feſta Annunciaconis Beatz Mari 

Vir ginis & Sancti Michaelis Archi per æquales portiones vel inf;; 

oo dies prox poſt quod libet præd. Feſtorum. Et fi contingent 

And if behind, præd. annuitat᷑ five annua? reddit oo lib? five aliquam inde par. 
dtn tem aretro fore & inſolut᷑ p ſpacium octo dierum prox' poſt aliqu 

P ne 2TOX polt aliquod 

præd. Feſtorum ſolution' dierum quod tunc deinceps licit font 

d. Nicolao Marſh avo Hzred' & Aſſign ſuis in Pmiſſis pred, 

intrare & diſtringere & diſtrictiones illas imparcare quouſq, pred 

Nicolaus Marſh avus plene content & ſolut foret inde ſub condi 

Upon Condi- tione quod ſi præd. Robertus Lade vel Lancelot Lade Hæred ye! 

upon payment Aſſign” (ui vel eorum aliquis bene & fidelit ſolyeret vel ſolvi cy. 

100 in fte, laret præd. Nicolao Marſh avo Hzred' vel Aflign' ſuis fumman 

 centum librarum legalis Monet Angliz cum arreragiis fi aliqus e. 

ſent ad vel ſup diem Sancti Michaelis Arch' qui eſſet in Anno Do 

Dei noſtri milleſimo quinquages ſexcentes primo apud meſſuaęium 

- qq tunc conceſſio ills & omnia in eadem content forent u- 

cua & nullius valor' in lege aliqua re antea content in contrariam 

non obſtant᷑ put p idem foript. indentat᷑ plenius apparet. Et iiden 

Thomas Baker & Nic. Marſh modo Defend” ulterius dicunt qd nec 

The 100 l. was præd. Robertus Lade vel Lancelot Lade Hzred' vel Aſſign {ui vel 

"x paid. aliquis eorum ſolverunt aut ſolvi cauſaver nec eorum aliquis (oli 

aut folvi cauſavit pfat Nic. Marſh avo in vita ſua pred. ſummun 

centum libr ſuper pred. Feſtum S8. Michaelis anno Dom! millelins 

ſexcenteſimo quinquageſimo primo præd. ſecundum formam & & 

1 fectum Conditionis in ſcript indenta? pred. virtute cujus quiden 

conceſſionis præd. Nicolaus Marſh avus de annua? reddit pred fut 

| ſeifit in dominico ſuo ut de ſeodo & fic inde ſeiſit᷑ exiſten pred 

Nicolaus avus ante præd. tempus quo, &c. ſcilicet viceſimo an 

The Grantee die Novembris Anno Dom milleſimo ſexcenteſimo quinqusgefno 

| ' quarto apud Barham gd condidit teſtamentum & ultimam vol. 

8 tat' ſuam in ſcrip? & p eandem voluntar' ſuam (inter alia) devilant 

and deviſed it pred, annuitat' five annua? reddit oo libr Alicize exec Jo Pf 

the Education && durat' vita ſua natura? pro education' & vic nept ſuorum 40 

or hi Children. ge Alicize Waters quouſq; pervenirent ad ſepara? ætat 

annorum & poſt uxor. ſux mortem & ta ztat' octodecim — 

præd. Ann' & Aliciz Waters tunc præd. Nicolaus avus pet 1 

voluntat ſuam prædictam voluit quod filius ſuus Ric duh 

Afrer bleWife's Herred ſui haberent pred. annuitat five annua? reddit ofto | 1 

Sos, ſolvend. decem libr. ſeparatim (Anglice, a Piece) prædict = 

Aliciz Waters & decem libr. legalis monec Ang? Nic. Watels 10 

pd Ann' & Aliciz Waters infra ſex menſes pros poſt morn , 

fu fi eſſent ætet. Pd ad eandem recipiend' & extunc voluit 10 

gavit pred. annuitat. ive annua? reddit cio libe. pred. fle, 


pid piend' annual reddit præd. prefat Nicolao Marſh avo Hared & 


% ECL 


— 


Vol. II. 


The Wife ſeiſed 


Virtute Teſta- 
menti, 


And conveyed 
the Deed tothe 
Defendant. 


præd. annuitat᷑ five annua? reddit? odo libr. habend & tenend dict Habendum: 
annuitat five annuaP- reddit᷑ octo libr. præd. Nicolao Marſh filio 
_— defend. Hzred. & Aſſign, ſuis ad ſolum opus & uſum pred, The Vs. 
* filii modo defend Hæred & Aſſign. ſuorum imperpetuum 
8 conditione qd fi Hæred. vel Aſſign. pd Roberti Lade tunc de- Upon Condi- 
unck vel præd. Lancelot Lade Hæred. vel Aſſign' ſui vel aliquis 
vr gn & fidelit ſolveret vel ſolvi cauſaret prædicto Nicolao 
* filio modo defend. Hæred vel Aſſign. ſuis ſummam centum 
1 odecim libr. legalis monet᷑ Angliæ apud Capita? Meſſuag pd. 
* ſuper Feſtum diem Sancti Michaelis Archi prox ſequen. dat. 
Indentur. ult. mentionat. quod tune precita? fact annuitat᷑ & The Money 
null Aticula clauſ. & res in eadem content. forent vacua froſtra & "or 

ind de is aliqua-re in codem mentionat in contrarium non 
— E Put ꝑ idem ſeriptum indentat᷑ ult᷑ mentionat᷑ plenius appa- 

t idem Thomas Baker & Nicolaus Marſh modo defend vlte- 

u 2 rius 


— — — ꝝ—— — 
* 
* 


Vigor Concel fectum Conditionis in præd' 


Demurrer. Et pr 
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rius dicunt quod Hzred. vel Aſſign. præd. Roberti non ſolverunt 
nec ſolvi caufaver. nec præd' Lancelot Lade Hzred' vel Aſſigd (y; 
vel aliquis eorum ſolvit vel ſolvi cauſavit pfat. Nic' Marſh modo 
_ defend' præd. ſummam centum & octodecim librarum ſuper preg 
Feſtum Sancti Michaelis tanc px' ſequen ſecundum formam & ef. 
Vige cripto indentat. ult mentionat᷑ vir. 
he Stave of tute cujus quĩidem conceffionis & affignationis ul? mentionat ac vi. 
Uſes. gore cujuſdam Statuti faR* apud Weſtm' in Com Midd' quarto die 
Februarii Anno Regni Domini Henrici octavi nup Regis Angliz 

& c. viceſimo ſeptimo de uſibus in poſſeſſionem transferend' pred. 

The Defendant Nie. Marſh o defend* præd. tempore quo, &c. fuit & adhye 
Dominico ſuo Eſt ſelſit de præd. Annuitat five annua? reddit odo lib? in domini- 
ue de fend. e ſuo ut de feod Et quod quadraginta & oo lib? de reddit pd 
per ſex Annos integros finit᷑ ad Feſtum Sancti Michaelis Archi pr. 

For fix Years ante præd tempus quo, &c. præd. Nic. Marſh modo defend' 
nent cue the aretro fuer & inſolut᷑ ad præd' Feſtum Sancti Michaelis Arch. prox 


Diſtreſs was 


made. ante præd. tempus quo, &c. & p octo dies prox' poſt idem Feſtum 
fend ant bens & predict” tempore quo, &c. idem Nic' Marſh modo defend in 
advocat, and jure ſuo prop? bene advocat. & præd' Thomas Baker ut balivus 
. 1 prædict Nic' Marſh modo defend' bene cogn caption” averiorum 
charged with Præd. in præd. loco in quo, &c. pro eiſdem quadraginta & odo 
the Bites. ihr de reddit pred” fie aretro exiſten” & juſte, &cc. ut in tenis 
diſtriction' præd. Nie. Marſh modo defend' in forma præd' onent 
See, '8e, Too: | 
2d Philippus Lade die qq* per aliqua per præd' Thomun 
Baker & Nicolaum Marſh ſaperius in advocatione præd allg. 
iidem Thomas Baker & Nicolaus Marſh captionem averiorum 
præd' in præd loco in quo, & c. juſtam cognoſcere non debent 
quia dicit qd placitum præd per eoſdem Thomam Baker & Neo- 
laum Marſh modo & forma præd. ſaperius placitat* materiaque in 
eodem content minus ſufficien' in lege exiſt ad captionem aero. 
rum præd' in præd. loco in quo, &c. juſtam cognoſcend' ad q 
idem Philippus Lade neceſſe non habet nec p Legem Terræ tenetut 
aliquo modo reſpondere. Et hoc parat eſt verificare Unde pro de- 
fectu ſufficiem placit᷑ in hac parte idem Philippus Lade pet jadic & 
dampna ſua prxd' occaſione captionis & injuſtz detentionis 3 
rioram præd. ſibĩ adjudicari, &c. 2 
Et præd. Thomas & Nicolaus ex quo ipfi ſufficien? materia i 
Lege ad ipſum Nicolaum captionem averiorum præd. in pi 
loco in quo, & c. juſtam advocand' Et ad ipſum Thoma ut br 
livem ipſius Nicolai eandem captionem in eodem loco juſtam ©, 
noſcend' in advocare & cognitione ſuis præd' ſaperius alleg?%" 
quam ipſi para? ſunt verificare quam quidem matertam prrdi 8 
Philippus non dedie nec ad eam aliquali? reſpond” pet judicium 
retorn averiorum præd. unacum dampnis, &c. ſibi adjudica' 


&c, Et quia Jaſtic' hie fe adviſare volunt de & ſuper _— 
m2 | 


0 , ao oc. 


Joinder. 
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oſquam judicium inde reddant dies dat. eſt partibus pdictis hic 


uſq; a die Sancti Michaelis in tres Septimanas de audiend inde Judi- 
cio ſuo eo qd iidem Juſtiò hic inde nondum, &c. 


Lade verſus Baker 8& Marſh. 


Place there called the Fourteen Acres. 


Lade was ſefſed in Fee of the ſaid fourteen Acres, and by bis 
Deed indented, dated Ockob 24 Car. 1. between him of the one 


Marſh, ok the other Part, and pꝛoduceth the ſatd Deed in Court, 
in Conſideration of 1001: paid to him by the ſaid Nicholas Marſh 
the Gzandkather, did grant to the ſaid Nicholas Marſh and his 
heirs, an annual Rent of 831. to be iſſuing out of all that Capital 
Yeſſuage with the Appurtenances fn Barham afozeſaid, and out 
of all Lands and Hereditaments in Barham atozeſatd, to the ſaid 
Yeſſuage belonging, and then in the Occupation of the ſaid Ro- 
bert Lade, unde præd. locus in quo eſt & præd. tempore quo, &c. 
fuit parcell' to be paid at our -Day and Michaelmas, by e- 
qual Poztfons, with Power to diſtrain, if the lald Rent, oz any 
Part thereof were behind. | 19 5 ar! 

Ind the Defendant further ſaith, That by Uirtue of the ſald 
Gunt, the ſaſd Nicholas Marſh the Gzandfather became ſeiſed in 
Fee of the ſaſd Rent; and being ſeiſed by his TUill in TUriting, 
dated the 28th of November 1654. deviſed the ſaid Rent to Ri- 
card Marſh and his Heirs, and died; by Uirtue whereof the (aſd 
lichard Marſh became fetfed in Fee of the laid Rent, and being ſo 
ltiſed, diu ante præd' tempus, quo, &. viz, 10 Aug. 32 Car. 2. 
nuper Regis, by his Deed indented between him of the one Part, 
and the lald Nicholas Marſh the Defendant, Son of the ſatd Ri- 
ard of the other Part, cujus Scripti alteram partem ſigillo præd 
card, Marſh (omitting figiſlat) idem Thomas Baker the Defent- 
unt ie in Cu? pfert, fo2 and in Conſideration of Natural Love 


ES” 0 OR ID. = = Twv9S0 


0 — Aﬀection which he boze to the ſatd Nicholas now Defendant, 
„es, and the Sum of 51. yearly by him the ſal Nicholas to 
& It (aid Richard Marſh, during the Life of the kad Richard, ſe- 


— to be paid, and fo2 divers other good Cafifes and Conſide⸗ 
N; * conceſſit aſſignavit & tranſpoſuit to the ſald Defenvant 
u d, Marſh and his Petes the ſaid Annuity 02 yearly Rent, of 81. 
he Ale of the ſaid Nicholas Marſh the Defendant and his Þetrs, 
prout 


Eplevin fo2 Taking his Cattle at Barham in Kent, in a poſtea 260, 


The Defendant Baker made Conuſance as Bailiff of Nicholas 14 „ 
Marſh, and ſaith, That diu ante pd tempus quo, &c. one Robert Vent. 137: 
: 1 
Cumbcrba. 


Part, and Nicholas Marſh, Gzandfather of the ſaid Nicholas 19 
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1 Vent. 137. 
1 Mod. 173. 


- rears at Micbaelmas next befoze the Taking of the Cattle, 


in quo eſt & tempore quo, &c. fuit parcell ; and tho' it were pu: 


anſwered: by the Counſel fo2 the Defendant, That it appeneth 


lain jane and her Þeirs the ſaid Lands, and in the ſaid Ot!) 


prout p idem ſcriptum indentat plenius apparet Virtute cujus cui 
dem conceſſionis & aſſignatiom ulterius mentionat 8 vigore Stat 
anno regni Hen. 8, nuper Regis Angliz vicelimo ſeptimo de uſibus 
in poſſeſſionem transferend pred. Nic. defend. fuit & adhuc g 
ſeiſit. de præd annua? reddit, &c. and fo2 48 J. fog ſir Pearg 4; 
(0 
ſaid Nicholas, the Defendant bene cognoſcit ut balivus ipſius 2 
colai, &c. 

To this the Dekendant demurs. 
Firſt, Jt is not ſufficiently ſhewn that the Place where, r 
was charged with the Kent, foz the Rent is granted out of 
Meſſuage with the Appurtenances in Barham, and out of all the 
Lands in Barbam afozeſatd to the ſaid Meſſuage belonging, an 
then in the Occupation of the ſaid Robert Lade unde præd. Jocy 


cel at the Time of the Diſtreſs taken, it might not be belonging 
to the-ſafd Houſe, o2 in the Tenure of Lade at the Time of tie 
Rent granted, which ſhould have been ſhewn, and of that Op. 
nion were the Court. © Is AVE 
Secondly, In the Deed by which the Defendant Nichols 
Marks claims, it is (aid Ggillo præd. Ric Marſh, (omitting (- 
gillat,) Man 308 153. 253608 C11 
_ Sed non allocatur, ko; it is ſaid befoze that per Scriptum inden- 
tat. factum, &c. he granted, and that is enough. | 
Thirdly, Pere is a Gzant of the Rent from Richard Mart 
pleaded without any Attoznment oz Enrolment. To which it was 


that the Gzant was made in Conſideration of Natural Aﬀetion 
ag well as Boney, and (o it ſhall enure as a Covenant to ſand 
ſeiſed ; and fo2 this the Caſe of Croſſing and Scudamore was cited, 
Paſch. 23 Car. 2. Rot. 8 1. where in Ejectment it was found de 
Special Uerdict that Nicholas Hele was (eiſed of Lands in Fe, 
and: that he made a Deed to jane Hele, enrolled within i 
Months, by which he did, fo2 and in Conſideration of Naturil 
Love, Augmentation of her Poztion, and the Preferment of he 
fn Barriage, and other good and valuable Conſiderations, gib. 
grant, bargain and ſell, alien, enfeoff and confirm unto ti! 


there was a Covenant, that after due Execution, &c. the (a 
Jane ſhould quietly enjoy, and alſo a Clauſe of Carran!?; 
and the Jury found that there wag no other Conſideration * 
what was expꝛeſſen in the Deed, ut ſupra; this Deed could : 
enure as a Bargain and Sale, but it was adjudged that it 0 1 
wok as a Covenant to ſtand ſeiſed; and Watts and Dix s C 


was alla cited. Sti. 188, 204. where Rolle ſatd, Jf Lands are pſa 
3 
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fo2 Money only, the Deed ought to be enrolled, but ik foz Money 
: and Natural Aﬀetion the Land will paſs without Enrolment. | 
1 Che Court here in the p2zincipal Caſe inclined, that this Gzant Pottea 318. 
$ would wozk as a Covenant to ſtand ſeiſed. 
{ But Pollexfen, Chief Juſtice, was of Dpinion that it ought to r Lucw. 211. 
p have been ſo pleaded, and not to uſe the Moꝛds conceſſit aſſign & 396. 
' WH tranſpoſuirt, which is to plead it as a Gzant at Common Law. 
N poſtea 260, 266. | 

Powell and Ventris did conceive that it was pleaded ſufficiently, - 
in regard it was laid that by Uirtue of the Deed and Statute of 


„ces be became ſeiſed ; but Leave was given by the Court to a- 
mend the Plea as the Defendant ſhould (ee Cauſe. 
« accowingly the Plea was amended only by adding of an Alle- 


gation, that the Deed from the Father to the Son had no other 

- Wy ©xecution but Sealing and Delivery, and lo did operate by (ay 

: | of Covenant to ſtand ſeiſed, and thereupon the Avowant had 
Judgment in the Common Pleas. 


» Note, Apon a Mtit brought upon this Judgment, entred Trin. Poſtea 266. 
6 z W. & M. Rot. 268. in B. R. this Judgment was reverſed; fo2 

that the Convepance from Marſh to his Son was pleaded by May 
1 of Gant without Attomment; and the Averment that operated 
| ly Wioy of Covenant to ſtand ſeiſed, did not help it: But it 
kght to have been pleaded poſitively, that the Nather did cove- 
nant to ſtand ſeiled. 


Bland verſus Haſelrig & alios. 
9 Jacobi Secundi the Caſe was, An Aſſumpſit wag bzought Q. 5 Mod. 


by againſt four, who pleaded non Aſſumpſe? infra ſex annos, 4% #25 | 
it, ind the Gerdict was, That one of the Defendants did afſume in- 1 Saund. 37, 


in ſex annos, and the other non Aſſumpſit. And it was moved 35. d. 6 
that no Judgment could be given againſt the Defendant, upon 2 8nd. 65. 


25. 


whom the Gerdict was found, fo2 this is an ladeb Aſſump' faz = Lev. 166. 


ite Goods ſold, and tis an intire Contract, and they muſt all be found 3 82 | 
tt to p20miſe, oz elſe tis againſt the Plaintiff. 3 


Tots are in their Nature ſeveral, ſo one Defendant map be 2 Mod. 71, 


cad WY bund Guilty and the other Not guilty, but tis not lo in Actiong 7% ©, . 
m; Nounded upon Contract. ps . 


Pollexfen, Chick Juſtice, Powell and Rokeby were of Opinion 
in this Caſe, That the Plaintiff could not have Judgment. 
. ventris inclined to the contrary; he admitted if an Indebitat Al- 
on be brought againſt four, and they plead non Aſſumps and 
_ that one of them aſſumed, this is againſt the Plaintiff, foz 
dals in his Adlon. But in the Caſe at Bar it map be taken, 


that 
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463. % but the CUrit was Weſtly, and ſo all the Pꝛoceedings. Alter: 


in C. B Vol I. 


that they did all pzomile at firſt, and that one of them only re. 
newed the Pzomiſe within fix Years: The Plea of non Aﬀunyge 
infra ſex annos implics a Pꝛomiſe at firſt, and if one ſhould renew 
bis Pꝛomiſe within ſix Pears, 'tis Reaſon it ſhould bind him, and 
the Plaintiff muſt ſue them all, oz elle he will vary from the on. 

| gRinal Contract. | 
But the Chief Juſtice ſeemed to be of an Opinlon, that if the 
PDtomiſe were renewed within the ſix Pears, pet if not upon a new 
Conſideration, it ſhould not bind; and if there were a new Cox: 
fideration, the Anion will lie againſt him that pꝛomiſed alone. sed 
Quere, fo the common Pꝛacice is upon a Plea of the Statute 
of Limitations to pꝛove only a Renewing the Pꝛomiſe without 
Tis an Evi- anp further Conſideration, but a bare Owning the Debt is not 
_— « taken to be ſufficient ; Quzre, if the firſt Conſideration upon te- 
5 Mod. 425. Peating the Pꝛomiſe within ſix Pears be not enough to raiſe 
new Cauſe of Atton ?- Judgment was given fo2 the Defendant, 
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Weltby's Caſe. 


3 W Eſtby bzought an Action by Oziginal, and the Jnſtrucins 
50, 130. to the Curſito2 fo Dꝛawing of the Writ were Weltby; 


wards the Court upon a Motion owered the Curſitoz to attend, 
who ſatisfied the Court that the JnſtruXions were right, and (0 
they oꝛdered the D2iginal to be amended in Court, and this mtl 
out any Application to the Chancery oz Oꝛzder from thence, a1 
they amended all the Pꝛoceedings after. 
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Termino Paſchæ, Anno 2 Willielmi & Mariæ. 


In Communi Banco. 
| Ellis verſus 


i) an Action ok Treſpaſs the Writ was. bought, and \6-re- 
| cited, Quare clauſum fregit & herbam ibid' creſcent” concul- 

vavit & conſumpſit & averia fugavit; and the Declaration 
was Quare clauſum & herbam idid' creſcent conculvavie eonſump- 
& bidentes , &c. fugavit & alia enormia, &c. 


-* * 


J ͤ ͤ „ na bo 
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pon Mot. guilty pleaded, a Aerdick was found fo2 the Plaintiff. 

it was moved in Arreſt of Judgment, that fregit was omitted in 

je Declaration, ſo one of the Treſpaſſes contained in the Crit, 

ir. the Clauſum fregit was not menttoned in the Declaration, 

"if the CUrit contains mode than is declared foz, this is a Ua- | 

unte not aided by the Uerdi. 1 Cro. 329. Haſelop and Chap- Cro. Eliz | 

u, where a Replevin was de averiis, and declares only of an“ 

Joſe; and fo2 that the Judgment was reverſed in a (Urit of Er- % Elis, 

n. So where the CUrit was Quare clauſum fregit, and the Dee 183. 

laration Quare clauſum, 1 Cro. 185, Edwards and Watkin. 
Pollexfen, Chief Juſtice and Rokeby were of that Opinion, 

hat Judgment. ſhould be arreſtes. ser 8 
Ventris contra (Powell being abſent becauſe the Treading 

nd Conluming of the Gzals neceffarily implied a Beach of the 
(ole; fo2 there could not. be an Entry without a Bzeach. So 

* Declaration by neceſſary Intendment compjehended all that 

5 in the CUrit, and to ſuppozt the Uerdict it was reaſonable 

intend no other Beach of the Cloſe, than by a bare Entry: 

it the other two (aid, that there might be given in Evidence a 

Rach of a Gate oz Hedge, and Damages might be given ka: 

a, and then there was no G2ound fo2 ſuch Damage ſet fozth 

the Declaration. 2 3 | | 

Wd by the Opinion of the Chief Juſtice and Rokeby the 

dement was ſtayed. = He 

"id. Kellewey 187. B. finding in a Gerdict upon a CUrit of 

Nldle Entry, that the Defendant expulit, diſſeiſivit, &c. this 


Wiles it was Vi 8 armis, and pet that is the very Point of the 


ano 
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The Warden of the Fleet's Caſe. 


' „ | | 
Motion was made by the Tarden of the Fleet, ko; a (711 
of Paivilege, ſitting the Parliament, alledging that he wis 
obliged to attend the Houſe of Loꝛds, and therefoze ought to jy 
pitvileged from Suits; and divers Pꝛecedents were chem. 
where (Urits of the like Mature were granted to the Warden g. 
the Fleet upon Motion, one wheteof'was 2 Car. 1. and dives 
ſince that Time, ſome whereof appeared to be upon hearing x 
Counſel on both des. \ $4744 | 
And the Court were at firff inclined to grant him the ty 
CArit ; but it being afterwards made appear. to the Coutt, thi 
he was ſued upon Eſcapes, and the Court conſidering the great 
Jnconvenience that would enfue thereupon, and being of Opinion 
that it was in their Diſcretion, whether they would grant ſuch 
CUrit upon Motion oz no; foz they could not Judicially take 
Notice of this Paivtlege of Parliament; and therefoze in Caſe 
be had ſuch Paivilege, the Court ſald he might plead it, if he 
would, but they would not grant him ſuch CUrit upon Motion: 
Oz if his Paivilege were infringed by the Parties p2oſecuting a 
Suit againſt him, he migpt complain to the Lozvs foz a Sjac 
of Puvilege. ee eee 


— 


Anonymus. 


oh a Here was a Judgment by Default, which the Dekendant in 

130. N 1 o by Default depending upon the Miſtake in the Ougin 

Now luſpeding that the Plaintiff had discovered it, and ſo would 

ocure another D2iginal that ſhould be right, he moved the Cour: 

Serjeant Birch, that he might have Oyer of the Ozigind; an? 
this was intended to pzevent the P2ocuring of another. 


Plaintiff to take out his Dziginal after Judgment entred. 
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But the Court denied the Wotton, and ſaid, it was uſual fo 
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Beaumont verſus Weldon. 


N an Aﬀumpſit the Plaintiff declared upon ſeveral P2othiſes, 1 Sid. 109. 
thee whereof were fo? finding of Lodging foz ſo many Bonths ! K. +. 5- 
fo2 the Aike of the Plaintiff at his Requeſt, and the laſt J20- 1 Nod. * 
miſe was an Indebitat, fo: Goods and Uares [old to the De- 124. 
ſendant himſelf, eh 
The Defendant pleaded in Bar, that long bekoze the Plaintiff NManby. 
had found his Wife any Lodging, (viz.) ſuch a Day his Mike! _ 425. 
went away from him without his Conſent, and lived in Adulterp : eb. 5s“ 
with ſome Perſon 02 Perſons unknown to the Defendant from 1 Salk. 116, 
that Time to this p2efentz and that the Plaintiff, befoze he had n“. 
movided her any Lodging, had Notice of that her Departure, 
notwithſtanding which the Plaintiff pzovided her Lodging, and 
alſo ſold-to her the ſaid Goods and (ares, ſuppoſed in the De⸗ 
claration to be ſold to the Defendant, without any Aﬀent oz 
Notice of the Defendant. abſque hoc quod. aſſumpſit ſuper ſe 
modo & forma prout prædictus Querens ſuperius verſus eum que- 
titur, & hoc patatus eſt verificare, & c. | Lol | 

To this the Defendant demurred generally, and it was argued 
that the Plea was naught both as to the Batter and Fown. It 
was (aid, the great Caſe of Scot and Manby was reſolved chiefly 
upon the expzeſs Pꝛohibition that the Þugband had given to truſt 
his Wife, 1 Mod. Rep. 9. Dyer and Eaſt, it was ſaid that the 
(Uife ſhould have been endowed though ſhe eloped befoze the Sta- 
lute of Weſtm. 2. cap. 34. and as to the Manner of Pleading, 
it is altogether inſufficient ; fo2 it amounts to the general Jflue, 
and he ſhould have traverſed the Requeſt : And fo2 the Goods and 
(Cates alledged to be ſold-to the Defendant himſelf, there fs na 

(wer given at all; but only ſaid, that the Mares ſuppoſed to 
be ſold to the Defendant, were ſold and delivered to the Mike; 
which is nothing to the Purpoſe. 

The Court, as to the Special Matter pleaded, gave no Opi⸗ 

Mon, but ſeemed to agree, that upon Non Aſſumpfit pleaded, the 

Patter ſet fo2th in the Plea would have been good Evidence foz 

the Defendant, * 

BA the Opinion of ſome of the Judges in 1 Siderfin fn Scot and 2104. 124, 
anby's Caſe 129. and the Court held that the Plea amounted 125, Ke. 

1 the general Jffue, as to the Lodging found fo2 the CUife ; 
— then this was cured upon a General Demurrer, But becauſe 
— was nothing pleaded to the Indebitat Aſſumpſit laid fo2 the 
0 as alledged to be ſold to the Dekendant himſelf, they were of 

bon to give Judgment fo} the Plaintiff, 


X 2 | Nota, 


eee e * 
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Nota, The Traverſe abſque hoc, as this leading is. amount 
eth to no moze than a Pꝛoteſtation. Vide Kellewey 187. B. 


Brown berſur Rands. 


Cro. Cars HE Plaintiff bꝛought an Action of Debt foz 400 l. an 
1 No ii. declared upon two Bonds, each of them in the Penalty of 


2 Mod. 172, 100 l. 
1 The Defendant demands Oyer of the ſeveral Bonds, and ot 
N. Lurs, 2. the Conditions of each Bond; which Conditions reciting, that 
2 Danv. 512. A Marriage was intended between the Defendant and Anne Stow, 
one of them was to permit and ſuffer her to diſpoſe of her Perſe- 
nal Eſtate, and to permit the Perſon and Perſons to whom ge 
ſhould dilpoſe of it, to enjoy it; and the other Condition was to 
permit her to give away 501. and that the Defendant ſhould pay 
it within two Months after her Deceale: And to each of theſe 
Bonds the Defendant pleaded, Quod Conditio ejuſdem ſcripti 
nunquam infracta fuit per ipſum ad aliquod tempus hucuſque, & 
hoc paratus eſt verificare. | 
To this the Plaintiff demurred. Jt was inſiſted on fo! the 
Defendant that this Plea was good, and ſhould dzive the Plain- 
tiff to aſſign a Bzeach; fo2 the Batter did not lie within the No 
tice of the Dekendant, whether ſhe had made any Diſpoſition of 
her perſonal Eſtate, o2 had given the 501. and ſo could plead nd 
otherwiſe than thus. | 
But the Court held the Plea to be naught, and that fo? ſaving 
of the Bond, it is neceſſary foz the Defendant to chem how he hath 
perfoumed the Condition, and this Panner of Pleading ys 
never admitted. | 


Lechmere & al' verſas Toplady & al. 


LICIA Toplady nuper de London Vid' Benjamin 
Thorowgood nuper de eadem Mil' Thomas Kinky 
nuper de eadem Mil' & Georgius Benſon nuper de eadem verviet. 
ad Clavum attach. fuer. ad reſpond? Nicolao Lechmere & Sabian 
Coles mercatoribus de placito Tranſgr. ſuper Caſum & unde iiden 
Nicolaus & Sabian. per Humfridum Wall Attorn. ſuum queruntr 
quare cum przdid. Nicolaus & Sabian. your die Junii Anno 

mini millefimo ſexcenteſimo octogeſimo ſexto apud London, vide! 
The particu- in paroch' Beatz Mariæ de Arcubus in Warda de Cheape poſſe f 

Good.. nat. fuiſſent de bon' & catal ſequen' (videlt.) de ducent. vigint. 
| quinque libris legalis monet Angl' in pecun. numerat ac de * 
pipis (Angl', Pipes) & quingent lagen' (Angl', Gallons) Vin . 


panici (Angf vocat' Canary) duobus buttis (Ang!', Butts) _ 
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for a great ma- 
ny Goods, 
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Cadi (Anglice, half Hogſheads) & ducent' & quinquagint' lagen 
Vini Hiſpanici (Anglice vocat. Shetty) duabus buttis & ducent, & 
quinquagent. lagen. Vini Hiſpanici (Anglice vocat' Malaga) quing; 
jonnis (Anglice, Tons) vigint' Cadis (Anglice, hogſheads) & mille 
agen. Vini Gallici (Anglice lbite · wine) decem tonnis quadragint' 
alis ſeptem vaſibus ( Anglice vocat. Fats) un' pipa & duobus mille 
ngen Vini Gallici (Anglice vocat. Clatet) duobus vaſibus (Angl', 
fats) tribus Czdis & trecent. lagen. Vini Khenent. (Anglice vocat. 
Rheniſh) un. cado un. Tertia (Anglice, Tierce) & ſexagint. lagen“ 
Vini Hiſpanici (Anglice, vocat' Tent) ſex duoden ( Anglice, dozen) 
zmpullar. (Anglice, Bottles) implet. cum Vino Hiſpanico (Angl. 
vocat. Canary octo duoden. ampullar. implet. cum Vino Gallico 
(Anglice vocat Claret) ſeptem duoden. ampullar. implet. cum Vino 
Gallico (Anglice vocat. CUhite-wine) vigint. & tribus vaſibus (An- 
lice, CagkS) tribus circulis (Anglice, SCrew-hoops) duodecim fer- 
eis circulis (Anglice, Jron OoopS) duobus cantharis (Anglice vo- 
at, Cans) ſex Infundibulis (Anglice, Funnels) ſex Cupis (Angl“', 
Tubs) un par. cranor. (Anglice, Cranes) & hancher. (Anglice 
hanchers) vigint. librat. ponderibus Nicotian. ſex duoden. Iibrat. 
ponder Candelar. (Anglice, Candles) trigint. duoden. ampullar. 
Vitriar, (Anglice, Glaſs Bottles) un. Crate (Anglice, Range) 
duobus Fenſoribus (Anglice, Fenders) tribus Batillis (Anglice, 
fireſhovels) tribus Forcipibus (Anglice, Pairs of Tongs) un' fur- 
a Ignar, (Anglice, Firefozk) duabus cranis (Anglice, Cranes) & 
bamis (Anglice, Pooks) duobus uncis pro verubus (Anglice, Spit- 
Racks) duobus craticulis (Anglice, Gzidirons) duobus Ignitabulis 
(anglice, Chafing-diſhes) duobus tripis (Anglice, Trevets) duobas 
Anforiis (Anglice, Chopping-Knives) un. pixid. ferrea (Anglice, 
Box Iron) quatuor calefa&or' (Anglice, Heaters) un. Veruverſori 
(Anglice, Jack) un. catena & ponderibus (Anglice, (Ueights) tri- 
bus verubus (Anglice, Spits) un. folle (Anglice, Pair ot Bellows) 
un. pixid, pro Sale (Anglice, Salt-Bor) un. unco pro Sartagine 
(Anglice, a Back koꝛ a F rying Pan) un. inſtrument. ferreo (Angl. 
vocat' a Plat- Frame) tribus ollis æreis (Anglice,.Bzaſs Pots) & 
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in tegminibus (Anglice, Covers) tribus ſcutellis (Anglice, Sauce- 
0 bens) duobus æreis caldariis (Anglice, Bzaſs Kettles) ſex æreis 
ww; 'gnitabuli: (Angl', Baſs Chafing-Diſhes un' æreo caleficio lectuali 


(Ang, Cl 


Jem — arming-Pan) vigint. & novem patinis Stanneis (Anglice, 
11 7 er⸗Diſhes) tribus malluviis (Angl. Baſons) quinque duoden. 
Do dimid. (Angl. Dozen and half) lamin' Anglice, Plates) tribus 
. A lis CAnglice, Poꝛringers) tribus ſcutellis (Ang!' Saucers) un. 


lam 


Go . ina (Angl. Paſty-Plate) quatuor laminis pro caſeo (Anglice, 
t. x checle Nlates ) duobus ſalſariis (Angl. Saltſellers) novem matulis 


l. Chamber-Pots) duobus ferreis diguttoriis (Anglice, Jron 


iſ Oipping.Pans) duobus ſartaginibus (Ang!' Ftping-Pans, vigint. 
mid 2 menſis (Ang!' Tables) ſeptem tapet. (Anglice, Carpets) 
Cad agint & uatuor cathedris (Angl' Chairs) duobus fedil' (An- 


lice, 
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(Angl' Sink) un pipa plumbea un' zrea papilla adinde aff (Ang 
. a Lead Pipe and Bzals Cock) quadragint' & ſex duoden' ampul. 
lar' vitrear* tribus duoden. ſtannea candelabra (Angl' Tin Candj, 


celdis carbon. (Angl' Chaldzon of Coals) quatuor cratibus (4ng] 


quidem pecun. bon. & catall. poſtea ſcilicet eiſdem die & anno aqui 


callide & ſubdole decipere & defraudare pecun. bon. & 


lice, Stools) on. pixid. pro aromat. (Angl' Spice. Box) un- Zrez 
icula (Angl' Pafl) un fulcro (Angl. Turn up. Bed) quatuor led 
pulvinar' (Angl' Featherbeds) quatuor cervical' (Ang Boulſterg) 
ſex pulvinar. (Avgl' Pillows) quatuor lodic. lanear. (Ang] Blan, 
kets) quatuor par. lodic. linear. (Angl. Sheets) quatuor opimery 
(Ang' Juggs) quatuor fulcris (Angl' Bedſteads) un ſtannea cif. 
na"CAngl Ciſtern) un. cantharo continen' tres quartas (Anglice 
Three Quart Pots) un' plumbea ciſterna un plumbea ſentin; 


ſficks) duobus æreis candelabris un cantharo continen' quarterpint 
(a8 Quartern Pot) novem cantharis continen. dimid pinte 
Ang! Pal Pint — vigint & quatuor cantharis continen 
pintas (Angl' Pint Pots) octo cantharis continen. quartas (Ang 
Quart Pots) duobus cantharis continen' duas quarras (Angle, 
Pottle Pots) quatuor cratibus ignear (Angl. Fire Gzates) tribys 
tintinnabulis un' plambeo tegmin' (Angl' Lead Cover) duabus 


Stoves) un lagen (Ang! Gallon) aceti duabus poſtibus (Ang! 
Poſts) un furca ferrea (Ang!' Spud) un cantharo (Ang black 
Jack) un' abaco (Angl' Cupboard) ſex cultris Ang! Kntves) triby 
curtinis (Ang Curtains) un. par. curtin' & vallenc' (Angl'a Suit 
of Curtains and Uallence) novem par. periſtromat. (Angl' Suit of 
Hangings) duabus ciſtellis (Angl' Cheſts' of Dꝛawers) quatuor 
picturis (Angl. Pittutes) un' lanterna (Angl' Lantern) duabus duo 
den' vitrii (Angl' Glafſes) un. par. andelar (Ang! Andirons) qui 
que par* catellor. ferreor. (Angl' Jron Dogs) tribus catellis ferres 
quinque pec' tapet. (Ang!' Tapeſtry) un. 5 ligni (Angl' vocat 


Hoꝛſe fo2 dꝛying Cloaths) un' ciſta pipar (Anglia Cheſt of Pint 
un. ſentina (Anglice, Cloſeſfool and Pan) undecim pec ferri pro 
circulis (Anglice Jrons fo; Poops) quingent faſcibus (Angliz, 
Fagots) & ſex lanternis (Anglice, Sconſes) ad valenc' quingent 
librar. legalis monet. Angliz, ut de pecun bon' & catallis iplo 
Nicolai & Sabian' propr' Et fic inde poſſeſſionat. exiſten' iph iiden 
Nicolaus & Sabian* poſtea ſcilicet eiſdem die & anno apud Lot 
don przdi@” in Paroch. & Warda prædict pecun. bon. & catil 
ill“ extra manus & poſſeſſion. ſuas caſualit' perdider. & amiſer. Qu 


London præd' in Paroch' & Warda prædict' ad manus & poſſeſſ 
pædict' Aliciæ Benjaminis Thomæ & Georgii per lnvenc on. deve 
ner' prædict. tamen Alicia Benjamin Thomas & Georgius (cit 
pecun. bon. & catall' przd' fore pecun. bon? & catall ipſor Nici 
& Sabian. propr & ad ipſos Nicolaum & Sabian' de Jure ſpecit 
& pertinere machinan tamen & fraudulent' intenden' eoſdem N. 


colaum & Sabian de pecun. bonis & catallis prædictis in e a 


prædid 
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edict' licet ſæpius requiſit, &c. eiſdem Nicolao & Sabian ſeri 
eorum alteri nondum deliberaver. nec eorum aliquis deliberavit Sed 
zecun. bon & catall' il“ poſtea ſcilicet die & anno ult præd apud 
London. przd. in Paroch. & Warda præd. in uſus ſuos propr. con- 
verter & dipoſuer. ad dampnum ipſius Nicolai & Sabian' quingent. 
librar, Et inde producunt ſectam, &c. 


Et prædict' Alicia Benjamin Thomas & Georgius per Carol' The Defendart 
Draper Attorn' ſuum ven. & defend, vim & injur. quando, &c. Et pleads a Reco- 


very in an Actt- 


quoad converc'on & diſpofic'on' bonor' & catallor ſequen' (parcell' on of Treſpaſs 

honor. & catallor. in Narr. præd' ſuperius mentionat”) ad uſum ip- Particulars of 

for, Aliciæ Thomæ Benjaminis & Georgii (viz.) decem pipas (Angl. e God.. 

pipes) & quindecim lagen (Anglice, Gallons) Vini Hiſpanici 

(Anglice vocat. Canary) duas Buttas (Anglice, Butts) & dimid' 

adi /Anglice, half Þogſheads) Vini Hiſpanici (Anglice voc. Sher⸗ 

ty) and (o all the Particulars befoze-mentioned ate to come in . 

here verbatim. — quingent' faſces (Anglice, Faggots) & ſex lan- 

ternas (Anglice, Sconſes) iidem Alicia Thomas Benjamin & 

Georgius dicunt quod præd Nicolaus Lechmere & Sabian. Coles 4 ;, gon. 

con ſuam præd' inde verſus eos habere ſeu manutenere non de- 

bentquia dicunt quod Termino Sancti Michaelis Anno regni Domi- 

ni Jacobi Secundi nuper Regis Ang]', &c. ſecundo coram ipſo nup Atmnorooght 

lege apud Weſtm' in Com? Midd' exiſten' Nicolaus Lechmere & Bench. 

Sabian Coles mercator. per Johannem Smith tunc Attorn' ſuum 

ven. & protuler. in Cur. dicti Domini nuper Regis tunc ibidem 

quanda” billam ſuam verſus Benjamin. Thorowgood Mil' Thomam 

Kinſey Mil' Aliciam Toplady & Georgium Benſon in cuſtod' Marr', he 0... 

de. de placito Tranſgr. Et tunc fuer. pleg de proſequend. ſcilicet on. 

Johannes Doe & Ricardus Roe per quam quidem Billam prædid 

Nicolaus Lechmere & Sabian' Coles mercator. querebant de Benja- 

mine Thorowgood Mil' Thoma Kinſey Mill' Alicia Toplady & 

Ceorgio Benſon in cuſtod' Marr' Mareſcha Domini nuper Regis 1. ig gerte. 

ram ipſo nuper Rege exiſten. de eo quod ipfi tertio die Junii king away of 

Anno Regni digi Domini Jacobi ſecundi nuper Regis Angl', &c. 

undo vi & armis, &c. bon' & catall' ipſor* Nicolai & Sabian 

Coles ſequen. videlicet, decem pipas (Angl' Pipes) & quindecim 

lagen (Anglice, Gallons) Vini Hiſpanici (Anglice vocat' Canary) 

das Butras (Anglice, Butts) & dimid' Cadi Anglice half Hogſ- 

head Vini Hiſpanici (Angl' vocat' Sherry) duas Buttas Vini Hiſ- 

panict (Anglice vocat. Malaga) pere follow all the bcfozemen- 

lloned Hoods undecim pee' ferri pro circulis (Angi Iron fo? 

D00ps) quingent' faſces (Angl' Fagots) & ſex lanternas (Angl 

Ones) ad valenc' quingent libr' legalis moner' Angl' apud Lon- 

on videlt in paroch' Sancti Dunſtani in Occidente in Warda de 

ip goon extra adtunc & ibidem invent” ceper & aſportaver. Et 

f cnormia eiſdem Nicolao & Sabian. adtunc & ibidem intuler. ,..... 

"2 pacem dicti Domini nuper Regis, &c. ad dampnum E are Regus 
icolai : 
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Nicolai & Sabian quingent & vigint' librar. Et inde produc fc 
| ctam, &c. EL | 

Imparlance, Et poſtea ſcilicet die Lunz prox. poſt Octab. Sancti Hillar, tune 

| prox. ſequen' uſque quem diem prædict' Alicia Benjamin Thomas 

& Georgius habuer. licenc' ad Billam prædꝰ interloquend' & tune ad 

reſpondend, &c. coram Domino Rege apud Weſtm' ven, tam prad. 

Nicolaus & Sabian. per Attorn. ſuum præd. quam prædict' Alicia 

hBenjsmin Thomas & Georgius per Ant. Ward attorn' ſuum 

Pieaked. idem Alicia & Georgius tunc defend. vim & injur quando, &, 

Et dixer. quod ipſi non fuer. inde culpabil' & de hoc poſyer, ſe 

- ſuper Patriam Et prædid' Nicolaus & Sabian. ſimilit, &c. Per quod 

Præcept' fuit Vic quod Venire fac. coram dicto Domino nuyer 

Rege apud Weſtm' die Veneris prox poſt Craſt. Purification, Natz 

Mariz Virginis duodecim, &c. Per quos, &c. Et qui nec, &c. ad 

Recogn', &c. quia tam, &c. idem dies dat' fuit partibus prad. ibi. 
dem, &c. Poſtea continuat' ſuit inde proceſſ. inter partes przdig; 
de placito prædict' per jur. poſit' inde inter eas in reſpect coram 
Domino Rege apud Weſtm' uſq; diem Mercur. prox. poſt Quinden, 
Paſchæ extunc prox. ſequen' Niſi dilect'-& fidel' Domini Regis Ed- 
wardus Herbert Mil' Cap. Juſtic* Domini Regis ad placita in Cur 
ipſius Domini Regis coram ipſo Rege tenend' Aſſign' privs die 
Martis decimo quinto die Februar. apud Guildbald' London per 
formam Statuti, &c. ven pro defect Jur', &c. Ad quem quidem 
diem Martis ſcilicet decimum quintum diem Februar. ven' coram 

ditto Domino nuper Rege tam prædict. Nicolaus & Sabian per at 0 

torn' ſuum prædictꝰ quam prædict. Alicia Thomas Benjamin & 

Georgius per attorn. ſuum prædict' Et præfat. Capital Juftic' didi 

Domini nuper Regis coram quo, & c. mil. hic record” ſuum coram 

Return of the eo habit in hec verba Poſtea die & loco infracontent coram pred, 

1 25 Ed wardo Herbert Mil Capital“ Juſtic' infraſcript. aſſociat. ſbi fi- 
cardo Philips gen. per formam Statut, &c. ven. partes prædid per 

attorn. ſuos prædict. Et jur. Jurat. unde infra fit mentio ex. 

quidam eorum, videlicet, Thomas Barnſley Joſephus Baggs Joban- 

nes Reynolds Ricardus Beauchampe Joſephus Canne Rie. Browne 

Johannes Bernard & Thomas Mills ven. & in jur. ill. Jun 

exiſtunt & quia reſid. Jur. ejuſdem jure. non comparuer. Ideo a] 

de circumſtantibus per Vic. Civit. London, infraſcript' ad boe& 

lect ad requiſic'on prædict. Nicolai & Sabian. ac per mandat. Cpt 

Tales. tal. Juftic. prædict. de novo apponunt. Quorum Nomina panel 
infraſcript. affilantur ſecundum formam Statut. in hujuſmodi cad 

inde nuper edit. & provis. Et jur. fic de novo appoſit videlt N: 

colaus Bendy Jacobus Woods Edwardus Falkingham & Kenem 

Smith exact ſimilit. ven. & in jur. ill. Jurat. exiſtunt Qui ad Veſt 

rue Jory kg fat” de infracontent.. ſimulcum al. Jur. prædict. prius ad hoc wp 
a SpeclVer> nell at. & Jurat. dicend. elect. triat. & Jurat. dixer ſuper 2 
0 ſoum quod diu ante præd. tempus quo, &c. ſcilicet viceſimo 099 


die Aprilis Anno Regni Domini noſtri Regis nunc ſeeundo quid 
| 4 ts Johanne 
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lhannes Toplady adtunc & diu antea exiſten, negotiator (Anglice, 

Trader) uten & exercen negotium (Anglice, Trade) Vinarii ThattheOwn- 
(Anglice, a Uintner) & viam & modum ſuum vivendi emendo & {a Vase, 
vendendo & adtanc exiſten indebitat diverſis perſon' in diverſis 

magnis denar' Summis ultra ducent libr' legalis monet' Ang! præd. 

vicelimo octa vo die Aprilis deveniſſet Decoctor (Anglice, a Bank: And became a 
mpt) infra Statut' fact. contra Decoctores (Anglice, Bankrupts) ? 

Et Jur. prædictꝰ ulterius ſuper Sacram' ſuum præd. dicunt quod 

lermino paſchæ anno regni dicti Domini Regis nunc primo quod- 

dm Judicium & recuperac in Cur Domini noſtri Regis nunc cord And « Judg- 
ipſo Rege apud Weſtm' præd. habit fuer pro mille libr de debito eff him tor 
necnon ſeptuagint' & tribus ſolid” & quatuor denar' de dampn put . 
record Jadic præd' in Cur' dicti Domini Regis coram ipſo Rege 

zpud Weſtm' remanen' plenius liquet & apparet. Et Jur' præd | 
ulterios ſuper Sacram' ſuum præd. dicunt quod quoddam breve de A Fleri fac! if 
Fieri fac Jur' præd. modo hic in evidenc' oſtenſ. ſuper Judicium i, * 
ä wed, per præ fat Aliciam Toplady emanat' & proſecut fuiſſet Vic 

| London direct pergguod quidem breve mandat fuit Vic London 

| quod de bon & catall' præd. Johannis Toplady in baliva ſua Fieri 

fc tam præd. mille libr de debito quam pred. ſeptuagint tres ſo. 

[ lit & quatuor denar' qui eidem Aliciæ in eadem Cur' coram dicto 

Domino Rege adjudicat' fuer' p dampnis ſuis quæ ſuſtin tam occa- 

. ſon detencon debiti illius quam pro miſis & cuſtag' ſuis p ipſum 

| circa Setam ſuam in hac parte-appoſit' & denar' ill' haberent coram 

x dito Dom Rege apud Weſtm' die Lunz prox. poſt Crin' Aſcencon 

1 Domini ad reddend' przfat* Aliciæ pro debito & dampn' prædict 

1 Quod quidem breve de Fieri fac poſtea ſcilicet viceſino nono die Aud delivered 
l Apnlis anno ult ſupradict deliberat fuit per præd. Aliciam pfat' e hen. 
[- 
j 
. 
. 
ne 
at 
al 
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benjamin' Thorowgood & Thomæ Kinſey tunc Vie London exiſten 

in forma Jur' exequend quodque prædict Benjamin Thorowgood 

& Thomas Kinſey & prædict Georgius Benſon tunc exiſten' un 

dervien ad Clav' eorundem Vic per eor Varrant' ſup pred. breve 

Ce Fieri fac & per ordin' & direction præd. Aliciæ poſtea ſcilicet 
eodem viceſimo nono die Aprilis & non antea bona & catalla in A Scrjcavt it 
Narr. ipſor Nicolai & Sabian menconat' in cuſtod' ipſor Benja- der and Diree- 
minis & Thomæ Kinſey receperunt aſportaver' & ſeifiver, Et Jur' 3 2 ac 
td. ulterius ſuper Sacram* ſuum præd. dixer' quod duran' tem- 3999s in, Exe- 
Pre quo bon” & catall' przd fic fuer in cuſtod' prædicta Vic ater Scizore 
4 c ante aliquam vendicon vel diſpoſicon' inde fact quidem Proceſſ. | Surry 


* (vocat' an Extent) extra Cur' Dom' Regis de Scacc' apud Weſtm' froceb ifiued 


„ erlas pred. johannem Toplady profecut fuiſſet Tenor cujus Goo 5 The 
8 qudem procefl. Jur' præd modo hic in evidenc oſtenſ. ſequitur in ter verbs 


bee verba ff. Jacobus Secundus Dei gratia Angl' Scot” Franc & Hi- 

mz Rex fidei defenſor? &c. Vic London ſalutem. Cum Ricardus 

der & Edwardus Cooke ambo Mercat de Roodlane & Ricar- 

s Powney Wine-cooper de LG London p ſcriptum e | 
: n | | P | O iga ; 
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why obligator. ſigillis ſuis ſigillat᷑ geren dat ſeptimo die Novembr ang, 
. regai noſtri primo deven' tent* nob in quadragint libr bone & |., 
galis monet' Angl' ſolvend' ad certum diem pterit' & eas nob ng. 
dum-folver' nec ſolvi fecer' ut dicitur Cumq; p quanda' Inquiſioꝶ 
indentat᷑ capt' apud Guild hall Civit' Lond” ſituat in Paroch Sand 
Laurentii in veteri Judaiſmo in Warda de Cheape ejuſdem Ciyity 
| primo die Maii anno regni noſtri ſecundo coram vobis præfat Ve 
The Bankrupt Civit' London virtute brevis noſtri de extend' ſub ſigillo Scaccyi 
1 noſtri verſus præfat Ric' Holder vobis direct compert' exiſt! pa 
Sacram Danie Man & al probor' & legal' hom' Civit predig 

quod quidam Johannes Toplady de London Uintner prædict gy 

caption” przd. Inquiſicon' indebitat exiſt* prezfat* Ricardo Holde 
in ſumma Centum & ſexagint librar' bonz & legalis monet Ang] y 

tant' denar' debit” p Vin' per eundem Ric Holder præd. Johangj 

Toplady vendit' & deliberat'. Quam quidem ſummam Centum 

ſexagint' librar' præd. vos pfat Vic' dicto die caption” Inquiſition 

præd. virtute brevis præd. in manus noſtras cap' & ſeifiri feriſti 
out p breve præd. & retorn' ejuſdem & pra Inquiſicon' cidem 
revi annex in Scacc' noſtrum certificat' & ibid' in cuſtod” Rene: 
- moratoris noſtri remanen' plenius apparet Noſq; de dictis Centum 
& ſexagint'libr' nobis jam debit'omni celeritate quo poter' ſatisfer 
volen' 9 eſt Juſtum vob pcipimus quod non omitt' propter al I 
quam libertat' quin' in ead' i de tam p Sacram' pborum & Ed 
ga hominum de baliva veſtra vel aliter p Sacram' & teltimoniun 
_ aliquorum probòrum & legalium hominum de eadem baliva veſt 
Ad Trquirenq* PET quos rei veritas melius ſciri poterit quam omnibus al vis me- 
Ch, diis & modis quibus melius ſciveritis aut poteritis diligenter inqui 
Lands and Te. quas terr & quæ ten & cujus annui valoris przdi&' Johannes 
Iuoplady habuit in dicta baliva veſtra dicto primo die Maii anno 
regni noſtri ſecundo quo die nobis primo debitor inde devenit ſa 
unquam poſtea hucuſq; necnon quæ & cujuſmodi bon & catall & 

eujus pretii. Ac quæ debit᷑ credit ſpecialit & denar' ſum prædid 
Johannes Toplady modo habet in dicta baliva veſtra eaq; omni 
& ſingula prædict bon & catall' terr & tenementa debit credit 
And to exrend [pecialit & denar* ſum* in quorumcunque man jam exiſt, pe 
boſcunque ma- Bacram' pfat' proborum & legalium hominum diligent appretis 
_ & extendi ac manus in noſtras capiatis Ec ſeiſiri fac ut ea quouſq 
nobis de debit' pred? plene ſatisfa&* fuit habeamus juxta forms 
statut pro hujuſmodi debit . noſtris recuperand' inde nuper edit K 
proviſ. Ac vobis ulterius pcipimus & poteſtat' damus per plots Pl 
ad quaſcunque perſon' in pmiſfis exiſtimari :idon'icoram vobis i 
vocand' ac de & in eiſdem præmiſſis diligent examinand ne bv 
lens mandat noſtrum reman ulterius exequend' & qualiter hoc 
-Pracept' noſtr' fuerit execut' Baron de Scaccario noſtro apud ow 
octavo die inſtanꝰ menſis Mai diſtinct & apte conſtare fac & l 
beatis ibi hoc breve proviſo quod bon & catall' ill quæ mw g 
| 3 Ss a 
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noſtras occaſione hujus brevis noſtri ceperitis ea non vendatis nec Proviſo. 
vendi faciatis quouſq; aÞ de nob habuer. in mandat. Teſte Edwardo 


S 


N Atkyns Mi? apud Weſtm' quarto die Maii anno regni noſtri fecun- 

: do per breve & Inquiſicon pd' ac p pd' Actum in Parliament an- 

8 no triceſimo tertio nuper Regis Henrici octavi tent' edit. ac per 

„ Warrant' Baron. Jenner & Baron Ayloffe Executio iſtius brevis Return of the 
get in quadam Inquiſie buic brevi annex. Reſpons Thomæ Kinſey 8 
de & Benjamin. Thorowgood Mil. Vic, London fl. Inquiſitio in- The iaguiſ. 
" dentat capt. apud Guildhall Civitat. London fituat' in paroch 8. 

0 Laurentii in veteri Judaiſmo in Warda de Cheape ejuſdem Civi- 

fo tat, ſexto die Maii anno regni Dom noſtri Jacobi ſecundi Dei gratia 

1 Ang. Scot. Franc. & Hiberniæ Regis fidei defenſor', &c. ſecundo 


coram Thoma Kinſey MiP & Benjamin, Thorowgood Mi? Vie Civit 
Lond' præd' Virtute cujuſdam brevis dicti Domini Regis eiſdem 
Vic. direct. & huic Inquiſlicon' annex ad inquirend' de & ſuper 
quibuſdam materiis in eodem brevi content' & ſpec per Sacram'” 
Danielis Man Willielmi Church Ricardi Beauchampe Philippi 
perey Johannis Philips Johannis Pope Johannis Tayler Joſiæ 
Tulley Johannis Dodd Willielmi Haywood Johannis Middleton 
& Thomz Pounſett pborum & legalium hominum de Baliva pfat 

Vie qui dicunt ſup dictum Sacram'* ſuum quod Johannes Toplady 
al in dicto brevi nominat' quarto die inſtant Maii poſſeſſionat' fuit & 
dio die caption' hujus Inquiſicon' poſſeſſionat exiſt' ut de bon & The Bankrupe 
atallis ſuis propr” in baliva præfat Vic' de diverſis bon & catall' 4. e 
in quadam Schedula five Inventorio buic Inquiſicon' annex' men- 
tionat' attingen in toto ſecundum valorem ſuper ea appoſit' ad 
lummam Centum octogint. & trium librar. Quæ quidem bon 
& catall' prædict' Nos prafat' Vic pradict' die caption. hujus 
Inquiſicon, Virtute brevis prad' in manus dicti Domini Regis capi Nulla alia bo- 
& ſeifirj fes Ac jur. pd' ſupra dict Sacram. ſuum ulterius dicunt * 
quod præd' Johannes Toplady nulla a? five plur. habet bon' ſeu 
atall nec habet aliqua debit” credit. ſpecialit. ſeu denar. ſum. nec 
die in dicto brevi mentionat. quo dio Domino Regi de debit. in 
diddo brevi (pee. primo devenit Debitor ſeu unquam poſtea hucuſqʒ 
a, habuit terras ſeu tenementa in baliva pfat' Vic. ad notic. eorun- 
dem Jur. quæ modo extendi appretiari vel in manus dicti Domini 
Regis cap. ſeu ſeiſiri poſſunt in cujus rei Teſtimonium tam præfat. 

c. quam jur' præd. huic Inquiſition. ſigilla ſua apponi fecerint 

e & anno primo ſupradict. Si nullus venerit & clamaverit pro- 1 
ptletat. bon. & catall. ſupramentionat. citra diem Veneris decimum | 
Partum diem Maii hoc Termino fiat breve de vendition' exponas | 
1 Butler. An Jnventozp of the Goods and Chattels of 47 Se 

k n Toplady of London, Uintner, ſeiſed by Sir Thomas Kinſey ted by che 

night, and Sir Benjamin Thorowgood Knight, Sheriffs ok 

adon, by Uirtue. of. his Bajeſty's Writ of Extent unto them 
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directed, fo; One hundzed and ſirty Pounds found by Jnquiſtigh 
| as the Debt of one Richard Holder; uhich CUrit is tetutnab 
Appraiſment. befoge the Barons of his Majeſty's Erchequer at Weſtminſſer 
on the cighth Day of this inſtant May, and appꝛatſed the pay 
of this inſt ant May, One thouſand fix hundzed eighty⸗ſix. la. 
primis, Five Pipes of Mew Canary at One hunded and twenty 
Pounds: Item, Two Pipes of old Canary at thirty Pounds; 
Item, Dne Butt of new Sherry at twelve Pounds: Item, Thy 
' Hogsheads of Galliack at twenty-one Pounds. Et Jurator. pra. 
ulterius ſuper Satr. ſuum præd' dicunt quod prad. quing; Pipæ vin 
(vocat. New Canary) & pd' duz Pipæ Vini (vocat. Old Canary) 
& pd un' dolium (Anglice, Butt) Vini (vocat. Mew Shetty) & pl 
tria dolia (Anglice, Hogshrads) (voc Galliack) ſunt parcel). Ving. 
rum in Natr. præd. mentionat. Quodq; bona pd* in Inquific' przd 
mene Virtute cujuſdam brevis di&' Domini Regis de vendicon, ex. 
The Money ponas e Cur. Scaccarii præd. emanat. ſuper Extent. præd per Vie, 
aan. es Civitat. pred. vendit. & barganizat. fuer. pro Centum & ſerazint 
Pcririon ro the libr. & denar. ill. præd. Ricardo Holder ſolut. & deliberat. per Vic 
lor for a Com- Pd. prout p breve prad. & retorn. inde in evidenc hic oſtenicon- 
Brjoct, ſtat & apparet. Et Jur. prad. ulterius ſuper Sacr. ſuum dicunt ql, 
Bankruptcy Pe | 
ſap quandam Petition. Dom. Magno Cancellar. Ang]. exhibit. & 
Jur. pd. modo hic in evident. oſtens quzdam Commiſſio Bankryp- 
con. ſub Magno figillo Ang? poſtea ac antequam aliqua venditio 
The Commif- bonor, & catall præd. vel alicujus inde parcel. fact. fuit vel aliqu 
moe levatio debit. Domini noſtri Regis ſup ꝓceſſum Scaccarii pd. habit 
foit ſcilicet quinto die Maii anno ſecundo ſupradict. verſus ipſan 
—— Toplady obtent. & proſecut. fuit ad Sectam creditor. pd, 
ohannis Toplady debita Jur. forma & ſecundum' formam & eſfed. 
Commiſſioners Statutor. contra Decoctores (Anglice, Banktupts) Antonio Upton 
— Willielmo Hall Arm Matthæo petley Johanni Smith & Johanni 
Cole Gen direct. ꝑ quam quidem Commiſſion. dictus Dominus ler 
nominavit aſſignavit & conſtituit ipſos Special. Commiſſionar. duos 
five quatuor vel tres eor. quorum prædict. Antonius Upton wt 
Willielmus Hall foret unus plen. & ſufficien. authoritat. facere $ 
exequi omnia & ſingula de & concernen. præd. Johanne Toplady 
& creditoribus ſuis ſecundum formam & effectum Statut. prædid. 
vel eorum alicujus prout per Commiſſion. pred. plenius liquet & 
apparet. Et jur. præd. ſuper Sacr. ſuum præd. ulterius dicunt ql 
præd. Johannes Toplady præd. tempore quo ipſe ut prefertur de 
venit DecoQor ac poſtea fuit poſſeſſionat. de præd. Vinis bon, & 
catall. in Narr. prxd. mentionat. vt de bon' ſuis propr. quodgue 
pd. Willielmus Hall Matthæus Petley & Johannes Smith . 
| ſcilicet tertio die Junii anno ſecundo ſupradict. ut Commiſion? 

The Commil: in proſecution. Commiſſion. præd. & Statut pd. per Indentuf. ſua 
the Plaiorifs, Jur. præd. in evidenc. monſtrat. barginazaver. vendider. ordinarer 
& aſſignaver. præd. Nicolao Lechmere & Sabian. Coles _ 
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duobus creditoribus præd Johannis Toplady omnia & ſingula vina 
bona & catalla in Narr. præd mentionat habend tenend & recupe- 
rand in fiducia pro uſu & beneficio proprio prædict' Nicolai & 
dabian' Coles & ta? al' ereditor* prædict' Johannis Toplady qua? The Aſſignezs 
adtunc præantea adveniſſent vel poſtea in debito tempore veniant ae 
ad quzrend. relevium ſecundum formam &c effectum Statut. præd 
Virtute cujus ipſi præd' Nicolaus Lechmere & Sabian Coles poſ- 
ſeſionat᷑ fuerint prout lex poſtulat de vinis bon. & catall. in, Narr. Et vtrum ſuper 
mentionat. Sed utrum ſuper tota materia in forma præd. the Pefendauts 
eomper? videretur Cur. dicti Domini Regis coram ipſo nuper Rege d guilty or 
quod præd' Benjamin Thomas Alicia & Georgius fuer. culpabil' kaow oor. 
aut eorum aliquis fuit culpabiP de tranſgr. infraſeript' modo & 
forma prout præd. Nicolaus & Sabian. interius inde verſus eoſdem 
Benjaminem Thomam Aliciam & Georgium querebantur Necne 
Jo? przd. dixer. quod penitus ignorabant & inde pet adviſament. 
Cur. dicti Dom Regis coram ipſo nup Rege & ſi ſup tota materia 
pred. per jur. præd' in forma præd' compert videretur Cur. dicti 
Domini Regis coram ipſo nuper Rege quod præd. Benjamin Tho. ,es, 
Alicia & Georgius fuer. culpabi? modo & forma put præd. Nicolaus them guilty, 
& Sabian interius inde verſus coſdem Benjamin' Thomd Alicia de lauf. 
& Georgium querebantur tunc jur. ill dixer. ſuper Sacram ſuum 
tædict. quod pd. Benjamin Thomas Alicia & Georgius fuer. culpa- 
il de tranſgr. prxd. modo & forma prout præd. Nicolaus & Sa- 
bian' interivs inde verſus eoſdem Benjaminem Thomam Aliciam & 
Ceorgium querebantur tunc aſſidebant dampnum ipſorum Nicolai 
& Sabian occafione inde ultra mis & cuſtag ſua p ipſos circa Seam 
ſum in hac parte appoſit. ad quadringent. & treſdecim libras. Et if not. for the 
p mis & cuſtag ill ad quinquagint tres ſolid & quatuor denar. Sed 
b ſuper tota materia præd. per Jur. præd. in forma przd' compert᷑ 
videretur Cur dicti Doffd Regis coram ipſo Rege quod pred. Benja- 
min Thomas Alicia & Georgius non fuer. culpabi? de Tranſgr. 
pred tunc jur. præd. dixer. ſuper Sacra ſuum pred. quod præd. 
Benjamin Thomas Alicia & Georgius non fuer culpabif de Tranfgr 
il modo & forma prout ipſi ptæd. Benjamin Thomas Alicia & Confinuances, 
Ceorgius interius pro ſe placitando allegaver. Sed quia Cur. dicti 
Domini Regis nunc hic de Judicio ſuo de & ſuper przmifl. reddend 
. adviſatur dies inde dat. fuit partibus pd* coram Domino Further Conti- 
Wh apud Weſt uſque diem Veneri: prox” zoft Craftin. 8ang. * 
nitzt de judicio ſuo inde audiend' eo qd* Cur. dicti Domini Re- 
dis hic inde nondum, &c. ad quem diem coram Domino Rege apud 
ltd veñ partes præd p Attorm ſuos præd. Sed quia Cu? dicti 
— ini Regis nunc hic de Judicio ſao de & ſuper pmiſſ. reddend. 
adum advifatur dies inde dat fujt partibus præd coram Domino 
e apud Weſtm̃ uſq; diem Lunæ prox” poſt tres Septiman SanQi 
chatlis de Judicio fuo inde audiend' eo quod Cur. didi Domini 
nunc hie inde nondum, &c. Ad quem diem coram 8 
Rege 


— 
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Further Conti- Rege apud Weſt ven partes præd. p Attorn ſuos præd' Sed quia 
8225 Cur dicti Domini Regis nunc hic de Judicio ſuo de & ſup png 
reddend. nondum adviſabatur dies inde dat fuit partibus przi;y 
coram Domino Rege apud Weſtm' uſque diem Lunz prox' po 
Ocab Sancti Hillar. de Judicio ſuo inde audiend' eo quod Cyr 
Forther Conti dicti Domini Regis nunc hic inde nondum, &c. Ad quem diem 
"12% coram Dom Rege apud Weſtm' ven partes præd p Attorn. ſuos pd 
Sed quia Cur' dicti Dom” Regis nunc hic de Judicio ſuo de & ſuper 
præmiſſ. reddend. nondum adviſabatur dies inde dat fuit partibyy 
præd coram Domino Rege apud Weſtm' uſq; diem Mercur prox 
. poſt Quinden' Paſchz de Judicio ſuo de & ſuper præmiſſ audiend 
eo quod Cur” dicti Domini Regis nunc hic inde nondum, &c. Aj 

Further Conti- quem diem coram Domino Rege apud Weſtm' ven' partes præd 
ane -Attorn' ſuos pd' Sed quia Cut dicti Dom̃ Regis nunc hic de Judicio 
ſuo de & ſuper p̃miſſ. reddend' nondum adviſabatur dies inde dat 
fluit partibus przd' coram Domino Rege apud Weſtm' uſque diem 
| Veneris prox' poſt Craſtin. Sanctæ Trinitat' de Judicio ſuo inde au- 
Purther Conti- diend* eo qd Cur dia Domini Regis nunc hic inde nondum, &e. 
3 Ad quem diem coram Domino Rege apud Weſtm ven partes ptæd 
| Attorn' ſuos przd* Sed quia Cur' dicti Domini Regis nune hic 
e Judicio ſuo de & ſuper præmiſſ. reddend* nondum adviſabatur 
dies inde dat? fuit partibus præd. coram Dom' Rege apud Weſtm' 
uſqʒ diem Martis prox' poſt tres Septiman' Sancti Mich' de Judicio 
ſuo inde audiend” eo quod Cur' dicti Domini Regis nunc hic inde 
Porther Conti · nondum, &c. Ad quem diem coram Dom' Rege apud Weſtm ven 
bands. partes præd' per Attorn' ſuos præd' Sed quia Cur. dicti Domini 
Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. reddend' non. 
dum adviſabatur dies inde dat fnit partibus przd. coram Domino 
Rege apud Weſtm' uſque diem Mercur. prox' poſt Otab Sandi 
Hillar' de judicio ſuo inde audiend' eo qd' Cur' dicti Dom Regis 
The Loquela nunc hic inde nondum, &c. Poſtea ſcilicet a die Paſchæ in quinde- 
de was fett. cim dies extunc prox ſequen-uſq quem diem Record & Procell 
ved and conti. Præd. (antea_remanen' fine die) Virtute cujuſdam Actus Parliam 
Parliament, confect apud Weſtm'decimo tertio die Februar. anno regni Domini 
Willielmi & Dom' Mariæ nunc Regis & Regin' AngP, &c. primo 
reviviſicat continuat᷑ & ordinat, fuer coram eiſdem Domino Rege & 
Domina Regin apud Weſt. ven partes præd' p Attorm ſuos prd 
Further Conti Sed quia Cur: dic Domini Regis & Dominæ Regin nunc bic de 
nun. ſudiciorſuo de & ſuper præmiſſ. reddend' nondum adviſabatur dis 
inde dat fuit partibus præd. coram Domino Rege & Domina Regin 
apud Weſtm' uſque diem Veneris prox' poſt Craſtin Sancta Irini 
tatis de Judicio ſuo inde audiend' eo quod Cur dict Domini kg" 
Judgment for & Dom? Regin nunc hic inde nondum, &c. Ad quem diem coran 
dns Domino Rege & Domina Regin apud Weſtmꝰ ven partes pred, per 
Attorn' ſuos præd. Super quo Vis & per Cur' dicti Dom "oy 
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& Dominz Regin nunc ibidem plenius intellectis omnibus & ſin- 

pulis pmiſſ. maturaq; deliberacon' inde habita videbatur Cur' dict“ 

Domini Regis & Dom Regin' nunc ibidem quod præd. Benjamin 

Thomas Alicia & Georgius non fuer culpabil' de Tranſgr' przd' 

modo & forma prout præd. Benjamin Thomas Alicia & Geor- 
zius pro ſe placitando allegaver. Ideo cons fuit quod præd. Ni- qui nil Cay 
colaus & Sabian” nil' caperent per billam ſuam præd' Sed quod be Billa. 
ipſ p falſo clamore ſuo forent inde in miſericordia, &c. Et præd 

Benjamin Thomas Alicia & Georgius irent inde fine die, &c. Et Sine die: 
ultexius con. fuit quod præd. Benjamin Thomas Alicia & Georgius 
recyperarent verſus præd. Nicolaum & Sabian ſeptemdecim ſibr 

pro miſ. & cuſtag. ſuis per ipſos cirea defencon. ſuam in hac parte 

ſuſtent eiſdem Benjamini Thomæ Aliciæ & Georgio juxta formam 

statut p Cur' dict' Domini Regis & Domine Regin nune ibidem 

ex afſenſu ſuo adjudicat' Et quod præd. Benjamin Thomas Alicia Execution ad: 
& Georgius haberent inde Execution“, &c. prout per Record“ & 8d. 
proceſſ. inde in Cur' dict Dom' Regis & Dominz Regin' nunc cas 

ram ipſis Rege & Regin apud Weſtm' præd. reſidend plenius ap- 

paret quad quidem record in pleno robore & vigore ſuis adhuc Averment, that 
remanet minime reverſat* ſen annibilat'. Et iidem Benjamin Tho- 1 70 ec. 
mas Alicia & Georgius ulterius dicunt quod bon' & catall' in bil- Sn 


1 & fecord' prædict per ipſos Nicolaum & Sabian verſus præd the Adlon of 
benjaminerm Thomam Aliciam & Georgium in Cur dicti Domini iu bs c 7s. 
nuper Regis coram ipſo nuper Rege ut prafertur exhibit in adcon H 
Tranſgr præd' menconat. Et præd. bon & catall ſuperius hic Arcmentssts 
recitar & menconat ad manus pred. Beniamim Thome Aliciæ e 
—7 & converſio in Narr' prædidt. Nicolai & Sabian hic men- 

tionat unde verſus eos inde narravef ſunt un & eadem non alia 

neque diverſa quodq; diſpoſitio bon & catall in aëcom Tranſgr 

predict mentionat & eonceſſio præd' bon & catall' præd' hic ſu- 

perius recitat' ſunt un & eadem captio aſportatio adventio diſpoſitio 

& converſio & non alia peg; diverſa cauſa accon. Linde ipſi præd. 

Nicolaus & Sabian verſus ipſos Ben jaminem Thamam Alidam & 
Ceorgium quoad præd. parcel bod & catalf hie ſuperius menconat 

modo narraver. Et cauſa accord unde ipſi pred. Nicolaus & Sabiam That theCaus 
in Nar? ſua in accom Tranſgr. præd fuperius zecita? narraver. eſt die fame u 
ud & eadem & non alia neque diverſa quodgz Nicolaus & Sabian. bol. 
quer. in action Tranſgr in billa & record præd' nominat᷑ & præd. 

Nicolaus & Sobiand modo quer. fuit un. & eædem perſonæ & nom Avermene;that 
air neque diverſæ quodque præd Benjamin Thomas Alicia 8 napcfrrund 
Ceorgius quatuor defend in acom Tranſgr. pred. menconat & pd e the fame. 
benjamin Thomas Alicia & Georgius modo defend ſunt ui & 

erdem perſofd & non aliæ neque diverſæ. Et hoc'parat ſunt verifi- 

cue unde petunt judicium fi præd' Nicolaus & Sabian action. ſuam 

f verſus eos habere ſeu manutenere debeant, &c. Et quoad reſid The Cpoguf- 
ranſgr, convertion. & diſpoſition. reſid. bon. catall. & pecun. in Fe 


Narr. 
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Not iy to 
the Relidue of 


the Goods, 


ſuperius placitand. allegat ab action' ſua pd inde verſus eos habend 


Aliciam Benjaminem 


: 1 


—— 


Narr. predid. ſuperius mentionat. iidem Alicia Thomas Benja- 
min & Georgius dicunt quod ipfi non ſunt inde culpabil. Et de 
hoc pon ſe ſuper Patriam Et præd. Nicolaus & Sabian. ſimiliter, 
&c. ; - a | 


Creſwell Levinz, 


Et præd. Nicolaus & Sabin. dicunt quod ipſi per aliqua per 
przd' Aliciam Benjaminem Thomam & Georgium modo & forma 


præcludi non debent * dicunt quod placitum præd' per ipſos 

Thomam & Georgium modo & forma pred. 
ſuperius placitat materiaque in eodem content minus ſufficien, in 
lege exiſt. ad ipſos Nic. & Sabian ab actione ſua præd' inde verſe 
ipſos Aliciam Benjaminem Thomam & Georgium habend' pcludend 
ad quod quidem placitum ipſorum Aliciz Benjaminis Thome & 
Georgit iidem Nicolaus & Sabian. neceſſe non habent nec p legem 


&errz tenentur reſpondere & hoc parat᷑ ſunt verificare Unde pro 


deſect' ſufficien. reſpon. ipſorum Aliciæ Benjaminis Thom & 


Georgii in hac parte iidem Nicolaus & Sabian petunt Judicium & 


dampna ſua occone convertion & diſpoſition, & cafall. ill. ſibi ad- 
judicari, &c. 3 „ 


joinder iv De- Et præd Alicia Benjamin Thomas & Georgius dicunt quod pla- 


murrer. 


forma præd 


citum præd | den Aliciz Benjaminis Thomæ & Georgii modo & 
uperius placita? materiaque in eodem content bon. & 

ſufficien. in lege exiſt. ad ipſos Nicolaum & Sabian. ab aQion. ſua 
ræd' verſus ipſos Aliciam Benjaminem Thomam & Georgium hz 
d pcludend. quod quidem placitum materiamqʒ in eodem con. 
tent. ipſi iidem Alicia Benjamin Thomas & Georgius parat. ſunt 
verificare Et quia przxd' Nicolaus & Sabian. ad placitum ill. non 


reſpond. nec ill. hucuſq; aliqualit dedic. ſed verification. ill. admit 


tere omnino recuſant iidem Alicia Benjamin Thomas & Geoid 
(ut prius) petunt Judicium Et quod præd. Nicolaus & Sabian. ad 
action. ſua pred. inde verſus eos habend. peludentur, &c. Et qui 
. hic ſe adviſare volunt de & ſap pmiſſ. priuſquam Judicium 
inde reddant dies inde dat eſt tam præd. Nicolao & Sabian. quam 
præd. Aliciz Benjamini Thomæ & Georgio hic uſque in Odd 
Sancti Hillar. de audiend. inde Judicio ſuo eo quod iidem Juſie 
hic inde nondum, &. | | 


3 | Toy: Lechmert 
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Lechmere verſus Toplady. MMA 


N an Adion of Trover by Lechmere and others againſt Alice 1 Show. 136. 
Toplady, Sir Benjamin Thorowgood and others, where the 1 31 
plaintiffs declared, That they were poſſeſſed de ducent' viginti & 319. : 
quinque libris legalis monet᷑ Ang in pecuniis numerat᷑, and of ten 3 — I, 2. 
pipes and fifty Gallons of Canary, and of divers other Things 
in the Declaration mentioned, which they loſt, and which came vide iofra- 
afterwards to the Poſſellion of the Defendants, and they convert- 

d them to their own Ute. | 7 

The Defendants, as to divers of the Goods in the Declara⸗ 

tion mentioned (which they particularip' recite in their Plea) plead 

in Bar, That in Michaelmas-Term, in the ſecond Pear of the 

late King James the Second, the ſatd Plaintiff commenced an 

Action againſt the now Defendants in the King's Bench, de pla- 

ito Tranſgr. ſuper caſum; where they declared, That the Deken⸗ 

dants Vi & Armis took the cad Goods and Chattels in the De⸗ 

(laration now mentioned and pleaded to, apud London, &. ce- 

perunt & aſportaverunt. To which the Defendants pleaded Not 

quilty, and went to Trial upon that Iſſue. Upon which the 


Jury found a Special Aerdict, which the Dekendants let koch in 
their Plea verbatim, together with the whole Recozd, in the 

uns Bench; and that upon that Special Gerdict the Court 

5 that the Defendants irent inde fine die put 'p Recordum & Pro- 


ell. inde in Cur. dicti Domini Regis & Dominz Reginæ nunc co- 
um ipſis Rege & Regina apud Weſtm reſidem pled apparet quod 
quidem Recordum in plenis robore & vigore ſuis adhue remanent 


45 ninime reverſat ſen annihilat; and avers, that the Goods and 
10 Chattels in both Declarations were the ſame, and the Taking, 
Carrying away and Diſpoſing of the lud Goods in the ſatd Aﬀion 


of Treſpaſs, and the coming of the ſaid Goods to the Þands of 
the Defendants, and the Diſpoſition and Converſion thereof in 
ths Declaration mentioned, are the ſame, and the Cauſe of Adion 
the ſame, Sec. and as to the Reſidue' of the Goods/and Chattels 
i the now Declaration mentioned, the Defendants plead Not 
ity, and Jſſue thereupon, and to the Bar. pleaded, the Plain⸗ 
is demurred, AY Wen ig 
5 was argued by Serjeant Tremayne againſt the Bar, That 
e Aﬀtions were ok a different Nature,” and that in many Caſes 
Over would lie where Treſpaſs Vi & armis would not, 1 Cro. 
7. Ferrars and Arden: [here 'tis ſatd, It one deliver Goods 


mer der to keep, and bzings Treſpaſs and is barred, he may Nod 58 
dan bing Detinue, becauſe he miſtook his Agon. Vide 6 Co. 7. 3 Mod... 
be rellen upon the Caſe of Putt and Royſton, Paſch. 34 Car. 2. le. 
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- Caſes where Treſpaſs would not; but bere it appears to th. 


| barred befoze. not fo2 having miſtaken His Action, but upon the 


B. R. Rot. 422. where, in an Aﬀton of Treſpaſs upon a Not gyy, 
ty, Gerda was ka the D:fendant and Judgment; and there tj 
Plaintiff bzought Action of Trover fo2 the ſame Matter, and the 
fozmer Judgment was pleaded in Bar, and upon a Demurter |; 
was adjudged faz the Plaintiff, - »Þ 

Serjeant Pemberton contre. 'Tis taken fo2 2 Rule in Sparyg 
Caſe, 5 Co. 64. Nemo bis vexari debet ſi conſtet Car. quod (i 9 
una & eadem cauſa. Þe agreed, that Trover would lie in man 


Court, by the Matter diſcloſev in the Pleading, (the Special 
Uervict and whole Recozd being ſet fozth) that the Plaintiff was 


Rights and Berits of the Cauſe, and this (he ſald) differed this 
Caſe from that of Putt and Royſton z (Note, That Caſe was mb. 
judged when Sir Francis Pemberton was Chief Juſtice of the 
King's Bench) koz there the Gerdick deing upon the General Iſſue 
iu Treſpaſs, it could not appear upon the Recozd, but that the 


_Qerdi# was againſt the Plaintiff upon the Biſtake of the gdion; 


whereas here it appears upon the Matter at large ſet fo2th in the 
Special Uerdift, that Judgment was given againſt the [laintifs 
upon the Merits of the Caule. 22 

And the Court were of Opinion, That the Plea in Bar was 


200d in this Tale ; but they took the Caſe of putt and Royſton to 


be a Caſe of the ſame Nature. Fo? tho the Jfſue were General, 


pet in regard of the Averments which in every ſuch Plea there 


muſt be, it appears to the Court that the Matter was the ſame, 
as well as here it doth upon the Special Aerdict; and if it were 
not the ſame, ſo that the Plaintiff was barred to the fozmer fy 
miſtaking the Nature of his Action, the Averment might be tra- 
verſed: Therefoze by Reaſon of that Caſe adjudged, and the 
Impoztunſty of the Plaintiffs, Leave was given by the Court fo 
ſpeak further to the Cale the next Term. 


The Earl of Mountague verſus The Lord Preſton. 


J® an Ation on the Caſe, fo2 the Pꝛoſits of the Office of Mallet 
ok the King's Wardzobe, the Plaintiff declared, That Kins 
Charles the Second, in the 23d Pear of his Reign, granted him 
a Patent to hold the ſaid Office fo2 Life, reciting a fozmer Ont 
thereof to the Earl of Sandwich, and the Surrender of that Hunt. 
And that the Defendant by Colour of a Patent granted to — 
the firſt Pear of the late King James had entered upon the 3 
and taken the Pꝛalits, and had depzived the Plaintiff of the wh 
Benefit and Pꝛoſit of the Office, HEE 


Upon 


* 
1 
3 
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Apon Not guilty pleaded, it came to a Trial at the Bar this 
Cerm, and it was inſiſted upon koz the Defendant, That the 
Plaintiff's Patent having recited a fozmer Szant, that they muſt 
dove that Ozant to have been ſurrendzed. 5 | 
To which it was anlwered, That if they took Advantage of 
the Recital, they muſt admit all that was recited, as well the 
Surrender as the Gzant, And of that Opinion was the Court. 
Then the Defendant p2oduced the Earl of Sandwich's Patent; 
and this the Court held would put the Plaintiff to pꝛove a Sur⸗ 
tender: And a Surrender was ſhewn in Evidence accozdingly. 

Note, Jt was (atd in an Action of this Nature, that it is not 
neceſſary to ſhew every particular Sum received by the Defen- 
dant: But it is a good Evidence fo2 the Damage to ſhew the 
Polit of the Office communibus annis. 


Anonymus, 


Fter an Extent upon a Statute, and a Liberate out of this Antea 46,9, 
Court, the Mrit was Habere fac ter? & tenementa, inſtead Pen 73; 
of Liberari facias; and it was moved to . amend the TTozd Ha- 3 Salk. zo. 
bere in the CUrit, and to make it Liberari. | 


= 


And after divers Motions the Court ozdered the Amendment 
to be accowingly; becauſe it is a judicial Writ, 8 Co. 157. a. 

1 Cro, 50g. A (Ulrit of Enquiry was awarded to the Sheriffs of 
London, and it was quod Inquirat inſtead of Inquirant, and it 
was amended. Vide the Caſe of Walker and Riches. 3 Cro. 162. 
and the Caſe of Keer and Guyn, Hob. go. but in that Caſe the 
Roll was wꝛong in a very material Thing; fo2 it was not ſaid 
in the Elegit, the Lands and Tenements of the Defendant. 


Anonymus. 


N Action of Debt was bzought in this Court, ko a Sum of 2 540. 5g 
Money recovered in the Hundzed-Court ; and the Dekendant 

was admitted to wage his Law, tho' at firſt the Court doubted. 

Vide Mo. 276. fo: a Wager of Law to an Aﬀion of Debt, 

i20ught foz an Amercement in a Court-Baron, wha 

7 Note, Ihen the Defendant hath bis Hand upon the Book, be 2 Salk. 682. 
4. is [woꝛn, the Plaintiff is to be called, and he may be non- 

The Defendant is to bzing his Compurgatozs ; but the map Co. Lit. 299. 
leſs than eleven, and they are ſwozn de credulitate. Þ mar cn 


N * 


I TOS Anonymus. 
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c © Anonymus. 


cro. El. 8: . An action was bougbt fo2 Speaking of theſe Mods of the 
2 2 Plaintiff, He broke my Houſe, like a Thief. And upon ot 
- Dany 143. guilty pleaded, A Uerdit ies found fo2 the Plaintiff. 
And the Court held the Cows not to be actionable, 


3 Salk 326 


Anonynits. 


3 E 166. 1 an Action fo? Wows ſpoken of the Plaintiff i laping, He 
Ulk. 235 was a Clipper and Coiner. 

3*7- - - After Uerdi#, upon Not guilty pleaded, it was moved in dt. 
reſt of Judgment, that the Moꝛds did not charge him with Clip: 
ping and Coining of Boney; and Clipping and Coining might 
be applied to many other Things. 

But the Court held the Cows to be actionable in regatd of 
the ſtrong Jntenhment ; and ſuch Moꝛzds are underſtood, by thoſe 
that hear them, to mean Clipping and Coining of Poner. 


| Afonymus, 


bas An: Attozmey einde an Action, ko that the Defendant ſaid 
Nn of him, He is a Cheating Knaye, and not fit to be an At- 


pl. 3, 4, 5+ torney 
Plaintiff, it was moved in Arreſt of 


Salk. 328. 
N After Qerdi# fo2 the 
Judgment, That there was no Communication of his Pꝛokellon, 
and the (Uo2ds did not neceffarily relate to his P2aTice. 
But the Court held the Action would lie; fo2 ſaying, That he 
was not fit to be an Attomey, ſhewed' plainly, that Cheating 
Rnave had mene to * 5 
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Anonymus. 


Pon a Motion fo2 a new Trial it appeared, that the Solt- 6 04. 16, 
titoꝛ fo2 the Plaintiff (who alſo was an Attozney) had wꝛote 4 * 4 
two Letters to two of the Jury befoze the Trial, impottuning 35. 
them to appear, and ſetting fozth the Hardſhips that his Client 2 Salk. 544; 
had ſuffered in the Cauſe, and how he had Uerdicts fo his Title, 2 4,650. 
The Court ſet aſide the Trial fo2 this Cauſe, and committed 

the Solicitoꝛ to the Fleet fo2 this Misdemeanoz, being Embzacing 

of a Jury; and bekoze his Diſcharge, made him pay ten Pounds 

to the Party towards the Charges of the Trial, 


Pretious verſus Robinſon. 


pE Cauſe being at Jfſue in Hillary-Term laſt, a Venire int. Leg, 3. 
was awarded, and a Jury returned upon it; and in Eaſter. 37 
Term after another Venire was awarded, and a Trial was by a 
Jury returned upon the two Venires. | | 
Upon this the Court ſet aſide the Gerdi; fo2 there was no 
duthozity fo2 the two Venires, ſo all the Pꝛoceedings thereupon 
ate void, and not aided by the Statute of 16 Car. 2. 


Cooke werſus Romney. 


A® Ation of Covenant was bzought againſt Two, and it was Antea 46, 
quod teneat conventionem inſtead of teneant; and after a 101. '/* 
(Writ of Erro2 bꝛought it was moved, that it might be amended 
and made teneant. 8 . 

It was objected, That falſe Latin in an Oziginal could not be 3 $alk. 30. 
ended, as hos breve fog bac breve; ſo in Waſte, deſtrictionem | 
0} deſtructionem, Blackmore g Cale, 8 Co. 159. | | 
But the Court granted the Motion, and owered the Amend- 
ment. And it was laid, Df late Days it had been done in Caſe 
4 a Wozd miſtaken in an D2iginal, as in Ejetment, diviſit fo2 
wißt. Vide in Blackmore'g Caſe the like, 159. b. Imaginavit 


in imaginacus eſt, was amended. 


Anonymus. 


174 fFaſch. Anno 2 W. & NMI. in CR Vol 


Anonymus. 


IN Trover and Converſion ko; a Mare. | 
Upon Not guilty pleaded, and a Ucrdict koz the PlaintiF, it 
was moved in Arreſt of Judgment, that the Bare was latd ad yz. 

lentiam, and it ſhould have been pretii. - I | 
1 Sid. 39. Sed non allocatur. After Uerdit (2 Cro. 307. Style 174, 192.2) 
55%“ the Plaintiff declares, that he was poſſeſſed de quadam equa ut de 
_____ catallis ſuis propriis, and that catalla prædict. caſualiter perdidit, 
and that coming to the Defendant's Hands, he converted catalla 
prædictꝰ to his own Uſe, (o that there is no expꝛeſs Converſion 

of the Bare. 3 | 
The Court ſaid, That the Declaration was inartificial, but 
good after a Uerdict ; fo2 catalla prædict. muſt refer to the Bare, 
fo2 nothing elſe is mentioned bekoze. 


Tunſtall verſus Brend. | 


Nan Ejectment, upon Not guilty. a Special Uerdi# was 
found, upon which there aroſe ſeveral Points of Law; but it 
was moved fo2 the Defendant, that the Declaration was of Mi- 
chaelmas-Term, 2 Jac. 2. and the Demiſe is laid ta be 30 Octob, 
2 Jac. and ſo after that Term began. : EE” 
Note, The Declaration recited an O2iginal, and an ©ziginal 
was p2oduced Teſte 2 Novembris, which was after the Demile, 
And the Pꝛothonotary infozmed the Court, that this was fre: 
quently allowed, and that no Memorandum of the Dziginals, 


A *.— Teſte within the Term, was uſed to be made upon the 
ecoꝛd. | 


Highway verſus Darby. 


Antea 73 JN an Action of Treſpaſs, Quare clauſum fregit, & ſolum, & 
1 fundum, (viz.) duas acras terr. fod' ſubvert? & aſportavit. 

Upon Not guilty pleaded, and Uerdict foz the Plaintiff, it Was 
mobed in Arreſt ok Judgment, that the Declaration was inſuf 
cient ag to the Digging and Carrying away ok the Soil; kon dus 
acras ter? doth not expeſs the Quantity of. Earth, but the Pen 

ſure and Extent of the Gzound where the Digging was. 
And fo2 this Cauſe the Judgment was ſtayed, by the Opinion 

of the whole Court. ö | 


| te 
3 | Note 


— — — 


3 . ; — — 3 
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Note, If the Sheriff return a Reſcous, it is not traverſable ; . Jones: 39. 
hut an Attachment goes againſt the Reſcouſers, and a Fine uſual- 


jp ſet. Tho it appears by Dyer, ſuch Return was allowed to be 
traverſed in C. B. but not practiſed of late, 


fu it 
5 va- 
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Termino Sanctæ T rinitatis, Anno 2 Will. & Mar. 


In Communi Banco. 


N an Indebitat Aſſumpſit, fo2 201. loft by the Defendant, to ter. 188, 
the Plaintiff at a certain Play, called Hazard. a ol, 
Upon Non Aſſumpfit, after a Cletdi# fox the Plaintiff, it 1 Sho». 35. 
das moved in Irreſt-of Judgment, that to play at Dice is au un- 3 1107 13. 
lawvful Game, and ſo the Conſideration is inſufficient. 3 Salk. 173. 
But to that the Court ſat, That they could not intend that 
this was lay at Dice, tho' there is a Play called Harard at Dice, 
known amongſt Gameleers; neither is Play at Dice in it (elf un- 
lawful, tho" p20bibited by ſeveral Statutes to certain Berſons, 
and to be uſed in certain Places. 2 7 OO ' 
Then it was moved, That the Decloration was too general; 
{02 tho there have been divers Actions maintaſhed ſoꝛ Money wan 
at Play, yet they ule to declare, that in Conſideration the Plain; 
tif promiſed, That if the Game went on the Defendant's Side, 
he would pay ſo mach ts the Defendant; the Defendant pꝛomiſed, 
That if it went on the Plaintiff's Side, to pap ſa much to him. 
But the Court ſaid, That of {ate it Had been the Uſage ta de- Lov. 118. 
Clare generally, and it Might be as well as an Indebitatus pro o- Lenin. 
pere * labore. And Judgment was given kez the Plaintiff. Qu. sed vide 
if this Judgment was not revers d. Ad judg d. '{ndebiratus Afſurppt 5 Nod. 13, 
don't lie for Money won at Play. 1 Lutw, 180. 3 
Note, Juſtice Powell cited in the Caſe ſupra the Lom North's Walker. 
Caſe, 2 Leon. 179. where Queen Elizabeth had granted the Fines | 
to him and his Þeirs, pro licentia concordandi, within a certain 
lace; and he (ought an Indebitat Aſſumpſit fo2 ſuch Fine, and 
it was held, that it would lie. | | 
And alſo a Caſe odjudged in the King's Bench the laſt Term, 
chat au Indebitat Aſſumplit would lie fox a Dzopping Fine, in ons 
VUttleworth's Cale, - 7 ne oo). ot, 


, but 
dare, 


” 


Pyne 


*. 
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xcupand' eidem Iſaaco a primo die ejuſdem Maii uſque finem & ter- De anno in 
ming unius anni integri_& fic de anno in annu quamdiu ambabus 
partibus placeret Reddend' & folvend' eidem Mariz pro prædicta 

quarta parte duorum molendin' Fullonicoru' illꝰ cum pertin' durante 

rempore quo idem lſaacus eandem quarta' partem haberet & teneret 

nba reddit. viginti libraru' ad quatuor maxime uſual' Feſta ſcilicet 

10 Feſta Sancti Michaelis Arch i Nativitat. Domini noſtri Dei An- 
gunciationis beatæ Mariæ Virginis & Nativitatis Sancti Johannis 

pptiſte p æquales porc ones ſolvend' Virtute cujus dimiffionis idem 

Ilaacus in eandem quartam partem ult' menc onat' intravit & fuit Eat. 

inde poſſeſſionat' ac eandem quartam partem uſque nonu diem 
ptembr. Anno Domini milleſimo ſexcenteſimo nono habuit & 

occupavit ac viginti & quinque libræ (de pd octoginta ſex libris du- 

obus ſolid' un. denar. & un. obolo al' parcell') pro reddit' prædict' Rene artear. 
quartz partis ult. menc'onat' pro uno anno integro & un. quar- 

ter, unius anni finit. ad Feſtum Nativitatis Sancti Johannis Bap- 

itz Anno Domini milleſimo ſexcenteſimo octogeſimo nono eidem 

Mariz aretro fuer & non ſolut, per quod acc'o accrevit eidem Ma- Adio accrevit. 
fie ad exigend. & habend. de præfat. Iſaaco in vita ſua & de pfat' 
Thomaſina poſt ipſius Iſaaci mortem prædictas viginti & quinque 

libras (de prædictis octoginta ſex libris duobus ſolid. un' denar. & 

un obol. al. parcell') Ac. etiam cum przdit* Maria eodem decimo 

die Mait Anno Domini milleſimo ſexcenteſimo octogeſimo tertio a- anther 
pud Civit. Ex on. prædict. in Com. ejuſdem Civit. dimiſiſſet eidem mi 4 Will 
aaco quarta* partem unius Stabuli & nov æ Structuræ ſuper veteri 

gabulo in paroch Sancti Edmundi præd. Habend. & occupand, Habend: 
eidem Iſaaco a primo die ejuſdem Maii uſq; finem & terminu* unius 


t 


* 


— 
> . 
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ta anni integri extunc prox. ſequen & fic deanno in annum quam- 
te div ambabus partibus placeret reddend' & ſolvend' proinde eidem Pro uno anno, 


Marix duran' tempore quo idem Iſaacus eandem quarta. partem ha- * 


m beret & teneret annual. reddit. quinquaginta ſolidorum ad 2 Reddend. 

4- maxime uſual' Feſta ſcilicet ad Feſta Sancti Michaelis Archi Nativi- 

e tatis Domini noſtri Dei Annunciac'onis Beatz Mariz Virginis & 

IN Nativitatis Sancti Johannis Baptiſtæ per æquales porc'ones fol 

n. Virtute enjus dimiffionis idem Iſaacus in eandem quarta' partem ult 
j menconat intravit & fuit inde poſſeſonat* ac eandem quartam par- Entry and 


Poſſeſſion. 


* tem ulq; nonum diem Septembris Anno Dom' milleſimo ſexcente- 
er, mo octogeſimo nono habuit & occupavir ac ſexaginta duo ſofidi 
& & ſex denar. de predict oQoginta ſex libris duobus ſolidis un 
oft denar. & un. obof al. parcell') pro reddit. predict. quarte par- 


ts ult. menc'onat. pro uno anno integro & uno quarter, unius 
anni finit. ad Feſtum Nativitatis Sancti Johannis Baptiſtz Anno ren artet. 

mini milleſimo ſexcenteſimo octogeſimo nono eidem Mariæ are 
ro fuer” & non ſolut per qd. acc o accrevit eidem Mariæ ad exigend' A accrevir. 
& habend' de pfat. Ifaaco in vita ſua & de præfat Thomaſina poſt 
'plus ſaaeĩ mortem prædict. ſexaginta duos ſolid' & ſex denar. (de 
pred oQoginta ſex libris duobus ſolidis un. denar. & un. obol. 


Aa al 
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ae „% e parcel!" Ac etiam cum præd Maria deci mo die Maii Anno Don 
mw millefimo ſexcenteſimo octogeſimo tertio apud Civit Exon prad i 
Com ejuſdem Civit dimiſiſſet eidem Iſaaco quartam partem eujuf. 


Of  Tretle dam al molendini (vocat, a Treble Mill) in Paroch. Sancti El. 


Entry and 
Poſſcton. 


q 


t 


Iſaaco in vita ſua ac de pn 


Mariz nondum reddider, nec eorum alt. reddidit fed ill ei reddere 
 omnino contradixer. ac prædicta Thomaſina ill' ei reddere adh 
o0ontradic. & injuſte detinet Unde dic. quod deteriorat. eſt & 
The Defendant dampnum habet ad yalentiam quadraginta librarum. Et inde piv 
pleads in d ſectam, & c. ö | 


Abatement, * 
22 | ita Thomaſina per Thomam Clarke Attorn' ſuum vel 


and that Ad- '- & dic. quod præd. Iſaacus Waolland apud Civit. Exon. pd. obit 


ber rand inteſtat. 1755 cujus mortem Edvardus Lake Clericus Sacrz Theol 
ro ber. tare. Siæ Profeſſor Archidiac Exon, legitime conſtitut. apud Civit. Er 
Lerrers of Ad On. præd. per-Literas ſuas Adminiſtratorias commilit eidem Tho 
nd, maſinæ Adminiſtraconem omnium bonorum & catallorum qu 


The Defendant fuer. prædict Iſaaci tempore mort ſux q ui quidem' Edvardus adtunc 


bach as Admi- Habit pJeoa' Authoritatem ad Adminiſtrac'onem illam in ea part 
| hor as Eten. committend. in quo caſu pd, Maria ipſam Thomaſinam Adminilir 
ix tricem bonorum & catallorum que fuer. pred. Iſasci & non Exe- 
cutrieem Teſtamenti ipſius Iſaaci in brevi ſuo pred. nominare d 
it & hoc pe eſt verificare Unde pet. Judic, de brevi illo. Et 
breve illud caſſetur. oe We /f 


I | Et 


F: — - 
-- 
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Et prædicta Maria dic ꝗd' breve ſuum przxd' ratione præallegat caſ- The Plaintiff 
ſari non debet. Quia dic. quod poſt mortem pfat Iſaaci & ante com- the Derendant 
miſſionem Adminiſtrationis præd' eidem Thomaſinæ in forma præ- Fact The- 
dict ſcilicet decimo octavo die Septembris anno regni Domini Re- 10, © che grapt- 
gis & Dominz Reginæ nunc primo przfat' Thomaſina-diverſa bona minitricion - 
& catalla quæ fuer præfat' Iſaaci tempore mortis ſuæ ut Executrik 
teſtamenti ipſius Iſaaci adminiſtravit videl't apud paroch Sancti 
Edmundi præd' Et hoc parat eſt verificare Unde 1 Judicium & 
debitum ſuum pred” unacum dampnis ſuis occaſione detentionis 
debiti illius ſibi adjudicari, &c. | 1 {51 " | ; 

Et prædicta Thomaſina dic' quod pd* placitum pd Mariz ſuperius Demvrrer te 
replicando placitat Materiaque in eodem content' minus ſufficien 0e Ci i 
in lege exiſtunt ad actionem ipſius Mariæ pd verſus ipſam Thoma- Abatement. 
ſinam habend manutenend' quodq; ipſa ad placitu' ill' modo & for- 
ma przd' placitat' neceſſe non habet nec per legem terrz tenetur re- 
ſpondere. Et hoc parat' eſt verificare unde pro defectu ſufficien 
placiti præd' Mariæ in hac parte eadem Thomaſina pet' Judiciam; 

Et quod breve ipſius Mariz cafletur, &c. ., LE 20631 9:17 

Et prædicta Maria dic quod placitum prædꝰ per ipſam Mariam ſus, binder ie 
perius replicando placitat” materiaque in eodem content' bon” & * urrer. 
ſuficien' in lege exiſtit ad actionem ipſius Mariæ verſus pfat' Tho- 
maſinam habend' manutenend' quod quidem placitum materiaque 
in codem content” ipſa eadem Maria parat eſt verificare & probare 
prout Cur', &c. & quia eadem Maria ad placitum illud non reſpond? 
nec ill hucuſque aliqualir' dedic ipſa eadem Maria ut prius pet' Judi- 
cium & debitum ſuum pᷣd' unacum dampnis ſuis occaſione detentio- 
nis debiti illius ſibi adjudicari, &. Et quia Juſtic' hic ſe adviſare 
volunt de & ſuper præmiſſ. priuſquam Judicium inde reddant dies 
dat eſt partibus prædict' hucuſque in Craſtino Sanctæ Trinitatis 
0 1 inde Jadicio ſuo eo quod iidem Juſtic hie inde nom - 

um, KC, | | 
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vel, b. J 

pbiit Pyne wverſns Woolland. 

Tho N an Ation of Debt against the Defendant; as Executrix of her 1 Lur. 30, 
quz busband fo2 Arrears of Rent due from the Teſtatoz. _ E end 
tube The Defendant pleaded in Abatement of the CUrit, that after „ Lurw. 891. 
parte WY de Death of her Husband, Adminiſtration of his Goods and Chat-; Mod. 136, 
i WW tels was granted to her, and that the ought to have been named a AY _ 
Exe- Uniniſtratrix in the CUrit, and not Executrix, unde pet Judicium 

Jebv- e brevi & quod breve iſtud caſſetur. 5 
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The Plaintiff replied, that alter the Death of the Hugbany 
and befoze the Adminiſtration committed, the Defendant admin; 
ſfred divers Goods and Chattels of her Husband's at ſuch g 
Dap and Place, &. - 
E Co this the Defendant demurred, and Judgment was giben 
Plow. Com. £02 the Plaintiff, Foꝛ ſhe ſets not foꝛth the Day when Adminigrg, 
282.a. tion was committed, ſo it might be after the Crit bꝛought: gy 
Lltev. 73, beſides, if ſhe diſpoſed of. the Goods as Executrix of her gy 
Cr. El. 102, Wong, the Taking of Adminiſtration afterwards, though befgy 
— Fn the Writ bzought, will not hinder the Plaintiff from Charging 
And. 3-2 her as Etecutrix of her own wzong. And the Difference is taken 
Mod. 132. in the Caſe of Williamſon and Norwich, Stil. Rep. 33). 1 ke, 
923. where an Adion of Debt was bzought upon a Contra : 
gainſt the Defendant, as Executoz of his own w2ong. The De. 
fendant pleads the Party was indebted to him upon Bond, an 
died inteſtate; and that he afterwards took out Letters of gdm. 
niftration to him (which appeared to be after the Crit brought 
and pleads a Retainer fo2 his own Debt: And the Plaintiff dy 
Murred, and Judgment was given fo2 the Defendant, that ſuch 
Adminiſtratoz might retain koz his own Debt, tho' he had been 
befoze Executo of his own wzong. But ſuch Taking of adm 
firation ſhould not abate the Plaintiff's CUrit, Kellew. 127, . 
_ Rong Coulter's Caſe, an Executoz of his own wong can: 
not retain, 


" 
. 


Anonymus. 


12. Quare clauſum fregit, and declared of divers oth 
1 Trelpaſſes. | 


The Defendant pleaded Not guilty as to the clauſum freg!, 
and juſtified as to the other Treſpaſſes : which upon the Iſl 
was found foz the Defendant, and as to the clauſum fregit | 
was found foz the Plaintiff. | 

The Court held it a clear Caſe within the late Statute, thi 


+-<.9. © the Plaintiff ſhould have wo moze Cos than Damag!s, i WY m 
| Þi 
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Alleſon verſus Marſh. 


P2ohibition was pꝛaped to the Court of Admiralty, to ſtap a vent 146, 
Shit commenced there by ſome of the Mariners fn a Ship 343. 
againſt two of the Part-owners, fo2 their Mages, upon a Sug⸗ 4 05 
geſtion that the Contract was made with chem upon Land. ; Mod. 24. 
Jt was ſaid, that tho' Suits had ſometimes been permitted 6 Mod. 24, 
thete foz Mariners Mages, yet that was when they all joined in 15192 424 
the Suit, to avoid the Putting them to ſue ſeverally, as they muſt 4. 5 anne 
do at Law. But here there is but Part of them that ſue, and 58 '5 
then they appear to be Officers in the Ship that ſue, and lo . 
not to have this Pudilege of the Common Seamen to ſue; fo? it 
wos alledged, that this P2atice had obtained but of late, and in 
Favour to them; and here it appears, that the Contraf koz the 
(Uages was joint with the Owners, and they have ſued but two 
of them, and ſo they ſhall be charged with the whole. The Maſter 
But the Court dented the Mohibition; fo2 they have been ever of the * | 
allowed to p2oceed foꝛ Matiners Wages; and tha the Plaintiff's 1e er f 
have an Employment in the Ship, as Purſer, Boatſwain oz the in che Ad- 
lie, they are Mariners as well as others, and may ſue in the Ad. ity for 
miral-Court foz their Mages, and they having Jurisdiffon hail for he Lon. 
Poceed in their own way, tho different from our Law as to the was. 8 
Joining of all the Plaintiffs oz Defendants; and if the Pzoceed- Sers bur 


— = a <> = -” 3 Cy ' _ T © - 


ing be not accozding to their Law, the Remedy lies there, rhe Mate of 
| | rae Lanes 
Note, It was ſaid by one of the Admiralty, that tho the Sult be * on 


againſt ſome of the Owners, the Courſe there is not to charge them tbc Matter 

with the whole, but accowing to their p2opoxtionable Parts, Art 
| reſt of the 

Adams verſus Croſs. Mariners do. 


1 Salk. 33. 
bets Replevin againſt Croſs and two others, fo2 taking of divers 

Goods at Ware, in quodam loco vocat' Meſſuage there. 
The Defendants made Conuſance ag Bafliffs of Jane Croſs, 
ud they ſay, that bekoze the Caption ſhe was ſeized in her De- 
wig as of Fee, at the Mill of the Low of the Panoz, accozd- 
ng to the Cuftom of the Banoz of and in the afozelaid Bel- 

age; which cald Meſſuage is, and Time out of Mind hath been, 
Parcel of the ſald Mano, and demiſed and demiſable by Copy 
0 Court- Roll, &c. and being fo tetzed 24 June 1687. the demiſed 
˖ A. Meſſuage to the ſatd Adams from thencefozth at Mill, 
p wy foz ſo long Time as the ſald Adams should hold it, the 

kr Rent of 81. by equal Quarterly Payments: By Girtue 


u dbich Demiſe the ſald Adams entred, any Was, and yet Y 
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1 Sid. 29. fozalefſer Term, reſerving a Rent, in an Aﬀton-of Debt fo the 


Salk. 562. 
Cro.Jac 438. hue ventur'; and being ſo. poſſeſſed, demiſed to the Defendant, 


poſſeſſed ; and fo2 141. (being a Pear and thee Auarter's Req 
ending at the Feaſt of the Nativity of St. John Baptiſt {ag paſt) 
they, as Bailiffs to the ſaid Jane, diſtrained the ſaid Soodg, he. 
ing in the Houle, &c. nnn 1 
To this Avowzy the Plaintiff pleaded an inſuffickent and rejgy, 
lous Bar, and now took Exceptions te the-Avowyy ; fo? that the 
laid Jane Croſs is therein ſet fo2th to have been lelzed in pee af 
the ſaid Meſſuage at the Mill of the Lo2d, accozding to the cn. 
ſtom of the Manoz, and ſheweth no Admiſſion from the Loy, 
whereas\a Copyholder cannot plead. bis Eſtate, without ſctti 
koꝛzth an 4dmiſſion oz Gzant from the Lozd. 4 Co. 22. b. 
But the Court reſolved. in this Cale, there need not be ſeg, 
any Admittance z fo2 the Tittle did not come in Queſtion, 
It one pleads aparticularEſtate-f02 Life o2 Pears generally, 1 
Commencement of it is to be ſhewn , but it a Leſſee fo2 Pears lv 


Rent, he may ſet fozth, that at the Time ot the Leaſe he was hol 
ſefſed of the Land pro termino diverſorum annorum adtunc & ad. 


&e. without ſhewing the Beginning of his Term, and how de 
rived ; fo2 tis but an Inducement to the Action; And Judgineat 


was given fo2 the Avowant, 
ef \ . » Clarke verſus Tucket. 


IN an Action of Treſpaſs, fo2 entering of his Houſe and taking 
four Pewter Diſhes of the Plaintiff's, - w__ 
The Defendant pleaded the Letters Patents of Edward the 4th 
whereby the Company of Taylozs in the City of Exeter were it 
cozpozated, and by the ſaid Letters Patents they were to keen! 
Feaſt every Pear, upon the Feaſt-Day of St. John the Baptiſt, it 
ſome Place of the City belonging to them, and there to mole 
Ozders and By-Laws, &c. And that the ſaid Cozpozation, it 
Meeting held the 2cth ok March, in the 21ſt Pear of the Belg! 
of the late King Charles the Second, did make an Owdinance 
Þy-Law, that if any Perſon (being Maſter, oz one of the Cit! 
Carvens of the Cozpozation afozeſaid) at any of theit Afemblits 
ſhould repzoach oz revile the Maſter, oz any of his Bethzen, 4 
any ot the Common Council of the Coꝛpozation, he ſhould font 
6s. and 8 d. And lt any other Perſoti 0z Perſons of the ſald Bodis 
ſhould revile ozuſe any unhandſom Speech of the Baſter, TUlarben 
' 02 any of the ſaid-Council, be ſhould fofeit 38. and 4 d. th! 
Fines tobeleviedbyDiſtreſsupona Warrant under the Cozpozati! 
Seal, and by ſale of the Dffender's Goods, after Four Days Noli 
given of the Fine. ſo fet fozth, and an Allowance of the By Lr 
by the Juſtices of Afſize, accoꝛding to the Statute of Henry the — 


4 b 


th 
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and further ſaith, that the Plaintiff being a Member ok the ſaid 
Coppozation, and having Notice of the ſaid By-Law, did, at an 
aſſembly of the laid Waſter and Carvens in the Common pall, 
ſap of the ſaid Baſter and TUardens in the ſaid Cozpozxation theſe 
(Yo2ds, (viz.) The Maſters (ipſos Magiſtrum & Cuſtod' innuendo) 
are all a Company of Pick-pocket Rogues; and divers other very 
ſcurttlous and rep2oachful CUozds were let fozth to have been 
there ſpoken of the ſaid aſter and CUardens by the Plaintiff; 
whereby the Plaintiff foxfeited 3 s. and 4d. by the ſaid By-Law ; 
which was demanded of him, and by him negleted to be paid by 
the Space of ſir Days. TWhereupon the ſaid Baſter made his 
(Catrant, directed to the Defendant, commanding him to leby 
the ſaid 3s. and 4d. by Diſtreſs and Sale of the Goods of the 
Plaintiff, And the Defendant (by Cirtue of the laid Warrant) 
did enter into the Plaintiff's Þouſe (being then open) and took 
the Goods in the Derlaration mentioned, Nomine diſtrictionis 
prout ei bene licuit. And to this Plea the Plaintiſt demurted, 
and Judgment was given fo2 the Plaintiff. 

Fo! a Cozpoxation cannot make a By-Law to have a Fozfeiture 5 Co: 64. 
levied dy the Sale of Goods, 8 Co. 127. no2 fo2 Foxfeiture ot I. 56. 
Seods : And here, tho the Defendant onlp diſtrained, neither is 
the Defendant charged with ſelling the Goods in the Declaration; 
pet the Bp-Law being void as to the Selling, is vold in toto, 
and no Juftification can be upon it. | 

Jt was alſo ſaid at the Bar, that the Diſtreſs was erceſive, 
to diſtrain ſo many Diſhes foz 35s. and 4d. Judeed a Man can- 
not ſever a Diftteſs, and thercfoze in ſome Cales a Diſtreſs of 
great Ualue; as a Cart and Hozſes, map be taken foz a (mall 
_ — —_ feverable ; but here he might habe taken 

But the Court did not regard that Exception, becauſe it did 
not appear of what Uatue the Diſhes were, = 
Wain it was faid, that they ought to have mabe the BL 
Won St. John Baptiſt g Day. To which it was anſwered, that 

ey were not tied to the Time, but the Placez it was ibidem ia 
= Ordinationes, and not adtunc & ibidem. 
But the Court gave Judgment upon the firſt Matter. 


Newpott 


EY Se ade nd. 
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5 Newport verſus Godfrey. 
; Lov. 40) pe Plaintiff brought an Adlon ok Debt in the Detinet z. 
; Mod. 157 gainſt Godfrey, Exccutoꝛ of Stephen Turner fo; 701. arregr 
4 Mod of Rent, and declared upon ſeveral Demtles upon the 28th gf 
5 September 1685, to the ſaid Turner, reſerving ſeveral Rents, g 


Vaugh. 94, the (aid Turner, 70 l. and it appeared by the Declaration that the 


4 Mod. 44. 


x $alk. 326. ſaid, that a Specialty was of an higher Nature, than Rent re 
"Terved upon a Leaſe by Deed; Indeed it is made a Quzre in 


adjourned to this Term fo the Judgment of the Court. 
be fo2 the Plaintiff, Foz tho': the Leaſe be determined, yt 
gard of the Profits of the Land received; inſomuch that nd 


"+ 


„ 
— 
— 


ignee of a Leaſe fo: Rent in the Teſtatoz's/Time, and yet the 


eas. Trin. 3 W. & M. the Judgment was affirmed. 


which there became arrear to the Plaintiff, in the Life Time ot 


To which the Plaintiff demurred, and it was argued laſt Term 
fo2 the Defendant, that a Debt upon Spectalty was to be pzefcrred 
befoze Debt fo2 Rent upon a Leaſe Parol, Stil. Rep. 61. Rolle 


Roll. Abr. 1 part, 927. but if Rent-ſhould be p2eferred where the 
Leaſe was continuing after the Death ol the Teſtatoz, in tegard 
the Teſtatozs Goods. are liable to be diſtrained fo2 it, which the 
Executoꝛ cannot withffand ; pet there is not the like Keaſon when 
the Leaſe expires in the Life of the Teftato2 z and the Cale was 


And the whole Court were ok Opinion, that Judgment ſhould 
the Debt ſtill ſavours'of the Realty, and is maintained in tt 
Mager of Law lies in Debt foz' Rent, tho' bought after the 
Leaſe determined. A Bond given fo2 Rent will not dzolwi it 
11 H. 4. 75. b. an Adlon lies againſt: the Executoꝛs of an ab 


ſignee is chargeable only tn-reſpet ok the Leafe. Vid: 13 H. 


I. a. Office of Executors 209, 210, 211, &&. _- 


4 CUrit of Erro2 was bzought upon this Judgment, and | 


God 
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Godfrey verſus Ward. 


In an Adion of Debt fo2 Rent, NY nd 
The Defendant pleaded the Statute of Limitations, and that 3 Lev. 283. 

Cauſa Actionis prædictæ, &c. accrevit above ſir Pears before the 

tit bꝛought. 101 N 
1 2 this the Dekendant demurred, and the Cauſe of the De- Poſes 193, 
murrer was upon the late Statute fox reviving of Pꝛoceſs, anno 97, 239 
primo Willelmi & Mariz, by which it is pzovided, in regard 
there was an Jnterruption of the Government and Pꝛoceedings of 
law, from the 11th of December 1688, to the 13th of February 
filowing, that the Time within thoſe Days ſhould not be ac- 
counted as any Part of the fix Pears to bar an Adion by the 
Statute -of Limitations, oz of the (ix Months foz bzinging a 
Quare Impedit, &c. fo as it was urged, that the Defendant 
ould have ſhewn, that ſix Years and ſo many Daps were elapſen 
ag are between the 11th of December and the 13th of. February. 
ran the ſix Years may be paſſed, yet the Jlatntiff may be within 
Cime by Reaſon of the ſaid Statute. 5 5 

But the Court were of Opinion, That the Defendant's Plea 
bas well, and this ſhould be ſewn of the Plaintiff's Part; fo 
the Statute does not alter the Fozm of Pleading, but that ſhall 
te as it was befoꝛe; and the Plaintiff (if the Matter will bear it) 
ls to help himſelf upon the ſaid. Statute. - | 

The old Map upon the Statute-of Limitations was, fo2 the 
Delendant to plead the Statute at large; but of late Pears, the 
cj Pleading of Non aſſumpſit infra ſex annos has been al- 

d. 5 4 * en of, * a r A 


Warren verſus Saigthill. 


Devon, 8 Sainthill nuper de Bradmuch in Com ptæ- Caſe for Stop- 
O dicd' Armig & Johannes, Savery nuper de Bradmuch Feet - ok 
in Com. prædict. Hugbandman attach fuer ad reſpondend* Tho- . 75. 
ar Warren, Gen de placito Tranſgr ſuper Caſum, &c. Et unde 2 
dem Thomas per Johannem Prowſe Attorn ſuum queritur quod The Plaintit 
an prædict. Thomas viceſimo nono die Septembris anno regni Sleek 
ni Regis & Dominæ Reginæ nunc primo & continue poſtea 2 nd Inbabi- 
iq primum diem Januarii tune ꝓx ſequen' fut poſſeſſionat̃ & ciencMellaage, 
aebi de & in quodam antique Meſſuagio ſituat & jacen in tt & rue; 


3 a> buit & habere 
a de Waterſtaffe infra paroch de Bradmuch præd. ac p totum I 
fMpus ill quandam viam pedeſtrem ducem à Villa de Waterſtaffe fl? and his 
auc in per & trans qusdam Clauſa (vocat. Crollandg, *"*"" 
emiths Downs and Culver Park) infra paroch de Bradmpch 
præd. 


Mod. 418. 


\ 
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N ate 


3 as * r 4 Moc. SSA. — . 


; - Trin. Ann 


he 
was hindred of 
his Way. \ 


Warren verſus Sainthill. 


3 Lev. 266. J an Aﬀion upon the Cale fo: Stopping of a May, the Plat 
Sade 415 1 tiff declared, That be was poſſeſſed, and an Jnhabitant of nd 
Birt. in a certain ancient Meſſuage the 29th of Sept. in the firſt Peu = 
the now King and Queen, and fo continued to the firft Day d 
January then next following; and 'fo2 alt that Time had a Foot 
way ovet the Defendant's Gꝛound, tanquam ad Meſſuag pred 
ſpectant᷑ & pertinent᷑ & de jure habet, and that the Defendant 
ſtopped it up ad damnum, &c. 
The Defendant pleaded a frivolous Plea, to which there was 
a Demurrere 3 3 

It was objecten on the Defendant's Part, That the Declatt 
tion was inſufficient, berayfe che [Plaintiff did not pzeſcribe ig 
Antea 73, the lap, no2 otherwiſe entftle himfeik to it, than by a Poſſe! 
174 ;, of the Beſſuage, and that he had and ought to have a (oy to 
of. 27. laid Meſſuage belonging. And a Difference was taken beter 
' 3:4 356. this and Dent and Oliver's Caſe, 2 Cro. 43. Where one allebgek 
278, „. 353. bimſelk to be leiſed in Fee of a ano, and had a Fair there, 2 
| that the Defenvant diffurbed him to take Toll. And in 26 
Stackman and Weſt there is a Pyeſcription taſd in the Dean an 
Chapter (who had the Fee) foz the Way: But it was objetth 

That a Cozpoxation coup not pꝛeſeride in a Que Eſtate; but 
was held wei, being but an Inducement to the Action. 


4 And 


4 
* 
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and the Court here held the Declaration Cuffictent, being but a 
poſſeſſoz2y Action. And a Caſe was ſaid to be adjudged in this Antes 148. 
Court between the ſame Parties Anno primo Jacobi ſecundi. Vide "ou 2.74» 
the Caſe of Saint John; and. Moody upon the like Point. 
If the Defendant had demurred ſpecially, yet ſome of the Court 
held;- the Declaration wonld have been good. 3 Lev. 266. 


Woodward & al verſus korx. 


N an Indebitat' Aſſumpſit foꝛ 200 J. fo2 {ſo much Money recet- Poſtes 2:3, 
| ved by the Defendant: fo2 the UAſe of the Plaintiffs. ($315 67. 
The Defendant plixeded Non Aſſumps, and upon that a Special ; Lev. 289, 
derdic was found, That in the Pear 168 1. befoꝛe the Pꝛomiſe ſup: *9* 
&c. John Hammond was, and yet is, Archdeacon of Hun- 
tingdon; within the /Dioceſe of Lincoln, and that the Biſhop of 
Lincoln is Patron of the Archdeaconry, and that the Dffice of 
Regiſter of the Court ot Archdeacohiry was Time out of Mind 
grantable by the Archdeacon fo2 the Term of thzee Lives; and 
that the (aid John Hammond in the ſaid: Pear 1681. fo2 100 l. 
ſold and granted to Simon Michael and John Juce, fo2 their Lives, 
the ſald Office of Regiſter, it being an Dffice concerning the Ad⸗ 
miniſtration of Juſtice, and that by Colour thereof they enjoyed 
the Office till Juce died which was in 1687. and ſoon after in the 
lame Pear, the (aid Simon Michael died in the Poſſeſſion of the 
laid Office, and that Hammond was no Maps convicted of Sel- 
ling the ſaid Office upon any Pꝛoſecution at Law, oz otherwiſe. 
and they further laid, That Thomas,'Biſhop of Lincoln, in the ſaty 
Pear 1687. after the Death of Juce, and ſome Time befoze the 
Death of Michael, granted the ſatd Office of Regiſter to the De: 
fendant Fox, aud ſet fozth the G2ant in hæc verba, which men- 
toned the ſald Regiſtex's Office to be vold by the Statute of the 
5 & 6&9. 6. againſt Sale of Dffices, and that thereupon it belongen 
to the ſaid Biſhop to grant the ſaid Office, by Uirtue of which the 
(aid Fox became ſeiſed- of the ſaid Office prout lex poſtulat. And 
they find alter wards, that in the lame Pear that Juce and Michael 
died, Hammond being Archdeacon (as afozeſaid) granted the ſafd 
Oläte to the Plaintiffs, Woodward. Maſters. and Gilbert, fo; 
their Lives; and that they entred upon the ſaid Office, and be“ 
(ame ſeiſed thereof put lex poſtulat, And they. find that the Bl⸗ 
Ps Gant was afterwards confirmed by the Dean and Chapter; 
ber they find, that afterwards, (viz.) the 22d of Octob Anno regni = 
ok & Mariz primo, the ſaid King and Queen, by their Letters S | 
wakes under the Ozeat Seal, reciting that the ſaid Office apper- 1} 
th . to their Majeſties to grant by the ſald Statute ot Edward 
Weib, did grant the: (aid Dffice of Regiſter to the ſaip Plaintiffs 
-codwarg,;; Maſters and Gilbert, fo; their Lives, and that by 
ue thereof they entred upon, and erevciſed the laid Office, and 
B b 2 received 


" 
* 1 * 


% 
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ſtration of Nuſttce. 


in (ch Cate ? 


Co. Lit. 1 59. a. 


and derelick Lands was with this Difference ; It the Sea leaves 


| wa Ale, c. and if upon _ whole Puter, dec. | y 


 Dffice was allowed, being warranted by Tiſage; and (@ j 


gave Licenſe to make a Patk in his Fozeſt, and the Patt? lone 
| I } VHS 30 | UN} We 095: 
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received divers Fees and » Puofirs theteunto belonging; and tha 
the Defendant baving Nutice thereof, did take divers Feeg ay 
Pzofits. of the ſatd Office amounting to 301: claiming them to jig 


Apon this Special Qervict there were theſe Point8imoved: 


The firſt Point was, Wherher this Dlfice of Regiſter toudd be 
granted fo2 Lives? 

This was not much inliffed vn by the Defendant's Counſel, i 
having been uſually granted, and fo found by the Uerdit, 3 Cr, 
Young and Fowler's Caſe, a Cant in Keverſion of the Regie 


3 Cro. Young and Stocl. But unleſs there have been tuch Uſage, 
ow grantable in enn, vide 3 Cro. Walker and Sit Job 
m 93 N 

The ſecond Point was. herher the Gant of this Office, in 
Conſideration of Money, is void by the Statute of 5 N 6H 6, 
againſt the Sale of Dffices®? © 

That Point was ald watved, it being reſotved in DL Trevars 
Caſe, 12 Co. 78; 2 Cro. op Foaſnmch as it coNeerue Admin 


The third Point wos, That the Statute of 5 Ed. bende, 
That the Peron who takes any Money fo; any Ute, hall (ole 
and foefeit all bis Right to any ſuch Dffice, &cc. Metzer the 
Ring oz the Biſhop ſhall take Advantage ofthis Fofeſtiive, in re- 
gard the Statute voth not expeels who Wall difpole or che Office 


And it was Taid on the Part of the Piaintitk, That when a 
Statute gives a Foxfeiture, and not ſaid to whom, the King ſhall 
have it, 11 Co. 60. a. unleſs there be a particular Party griebed; 
as upon the Statute of. 2 Ed. 6. ot Titges; aud pet it was fo! 
ſome Time befoze it was fettled, that the Parſon have the 
treble Uaſue in that Caſe. And this agrees with the Reaſon of 
the Common Law; Things: that are nvulias in n the Ring 


ſhall have them as ertraparochtal Tithes, 11 H. 4. 17. Vide 5 Co. 
in Sir Henny Conſtable's Caſe; The Soll of nabicable Rivers 


= 


the Land gradatim, and fo}/'but a littie Quantity, the Owner of 
the Land ſhall have it; but if in a great Quantity at a Time, 
it goes to. the King, Davis Rep. 5, 6. Vide Sid. 86. Dyer 126. 
is true, at the Common Law. wheve a Perſon hath an Were 
in that which is fozfeitev;” he ſhall have the Benefit of it; as 2 

ra woes forfeit, it wan go to the Owner of the Park. 4 


Dir John Breon's Cale, Bridgm. 25. where the Earl of Lancet . 


his 
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zis Office, the Earl hay the advantage of it. In thoſe Caſeg Q ber. 
the Thing is fozfeited to him from whom it was granted; as a a 
Copyholder fozfeits to his Lozd, and Tenant fo2 Life to Him in 
Reverſion ; but here the Biſhop hath nothing to do with the Ok⸗ 
fice of Regiſter, he cannot diſpoſe of it in the Time of Uacancy 8 
of the Arthdeaconry. The Uervict kinds, that his Office fs 
regiſfer the Acts in the Court of the Archdeacon, and he mul 
anſwer fo2 his Regiſter as his Superioz: And as this Ger dick ts 
fond, it map be taken as an Archdeaconry by Pyeſcription, and : 
then it has no Depenvance upon the Biſhop, but wholly exempt. . 
Godolphin 61, and 5 Co. 15. in Cawdry's Caſe, | 
' levitz contra. Generally Foxfeitures given by the Stature go 
to the Ring, unleſs a common Perſon be grieved o2 particular! 
concerted; but here the Archdeacon has diſabled himſelf to gran 
this Office of Regiſter, and the Archdeacon himſelf is an Officer 
to the Biſhop ; ko; the Bichop hath the Care of the whole Dtoceſe, 
ond the other are but ſubowinate Officers to him; an Archdeacon 
may be vepz\ved by the Biſhop. The Advitton of a Parſon is 
Clerk; becatiſe they wete the Biſhops Clerks 02 Curates. This 
Crime of coming into an Office ko Wonep, fs Simony by the Ec- 
tele Law. In the Uacancy ok the Archdeaconry, if the Ke. 
nifter's Office becomes votd, the Bilhop puts him in; but per- 
haps the frrcceeding Archdeacon ſhall remove him, becauſe he muft 
unwer fo2 him: Ag the Cale of the Exigenter in Dyer, Scrogg 8 
Caſe; and vide D 8 

and the Cute was adjourned fo2 further Argument upon this lgff rege, 213, 
Dent: Put the Court held the other Mutters to be cleue. 7 


af han; "Carr verſus Donne. 


Norf. fl. Ty Obertus Donne nuper de South Creake in Com. præ- Treſpaſs, AC 
N dido Ge attach foi ad reſpondend. Willielth arts 
Cary de placito quare vi & armis in ipſum Willielmum apud 
Voth Creake ME , Infol? fecit & ipm' verberavir vulneravit im- 
Prifonavie de maletractavit & ed in Priſona din detinuit Ita quod 
de vita ejus deſperabatur Et ab enotmia ei intulit ad grave dampn 
pes Willielrnt & cpntra pacem Jacobi ſerundi nup Regis Angk, 
Et unde idem Willielmus per Warner Dawes Attorid ſußm The Couar. 
Writur quod prætl Robertus primo die Maii anno regni dicti bo. 
Tons 1000 ſeconti nuper Regis Angl', &c. ne vi & armis vi- 
cet gladiis bacufis & culteflis in pd Wilfielmum apud South 


— F præd. infult᷑ fecit & ipſum verberavit vulneravit impriſo- 


ih t & maletractavit & eum fic in Priſona div videlicet per (patid 
 ſequien' detinuit, ira quod 
la, &c. ad grave dampn', 15 N 


de u wens Be quaruor dierum tune] 
e ejus deſperabarur Et alla enorm 


t 


— 
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mene againit præd' ſuperius fieri ſcilicet Termino Sanctæ Trinitatis Anno Repni 
and bad him d icti nuper Regis ſecundo ipſe idem Robertus in Cur ipſius Nuper 


DireQedtothe vic Norf. direct per quod quidem breve Dom nuper Rex eiden 


Et contra pacem, &c. Unde dic' quod deterioraf eſt Et damon 
buabet ad valentiam ducentar. librarum Et inde pduc” ſeQam, g, 
as ro the vi Et præd Robertus in propria perſona ſua venit & defendit yin 
& Armis & », & injuriam, &c. Et quoad venire vi, & armis necnon vulnerati. 


vulnerationem, 0 Y 
Nor guilry. nem ipſius Willielmi prædict ſuperius fieri ſuppoſit idem Roberty 
dic quod-ipſe, in nullo eſt inde culpabilis Et de hoc pon ſe ſoper 
edel, Patriam Et præd. Willielmus inde ſimilit Et quoad reſid tranſy 
ne iofult & impriſonament prædict ſuperius fieri. ſuppoſit idem Ib. 
Ag to the Re- bertus dic quod prædict Willielmus actiqnem ſuam præd. inde 


Treſoas be Verſus eum habere non debet = dicit quod diu ante præd. ten. 
pleads, char he pus quo ſupponitur pred. reſid \tranſg? inſult. & impriſonamen; 


recover'd Judg- 


the Detendanr, 


Se vpn. 3. Regis de Banco hic ſcilicet apud Weſtm' in Com” Midd' per conf. 
Recovery in derationem ejuſdem Curiz recuperallet verſus eundem Willielng 
Ben Octo libras & decem ſolidos qui in eadem Curia adjudicat fer 
eidem Roberto tam pro dampnis ſuis quæ habuiſſet occaſjone non 
performationis ſepara? promiſſion & aſſumption” eidem Roberto 

per præfatum Willielmum antetunc fact quam pro miſis & cult 

Upon an Inde- ſais per ipſum circa ſectam ſuam in ea parte appoſit unde comic 
bat allumpf. fuit ſed judicium illud poſtea ſcilicet Termino Paſchæ Anno Regni 
And the judg. dicti nuper Regis quarto per eandem Curiam de Banco hic ſcilicet 
and ras." apud Weſt pred. certis de cauſis eidem Curiæ adtunc moventibys 
evacuat & adnullat᷑ fuit & adhuc adnullat᷑ exiſtit quodque idem 

Robertus ꝓ citiori obtentione dampnorum illorum ac mis & cuſt 

b prædict poſt Judicium prædict' in forma prædicta obtent᷑ & ante 
But before it adnullationem ejuſdem ſcilicet viceſimo tertio die Junii Anno Regii 
Cap. ns dicti nuper Regis ſecundo ſupradicto impetraſſet & proſecut᷑ fi- 
Nos eo ſet extra præd. Cur. digi nuper Regis de Banco hic ſcilicet apud 
Weltm' przd* quoddd breve ipſius nuper Regis de Capias ad ſati- 


faciend' de & ſuper, Judicio illo verſus pfatum Willielmum tune 


— — K A. mw O% R © — wes wed ww 


tunc Vie pcepit quod caperet eundem Willielm̃ fi invent foret in 
baliva ſua Et eum ſalvo cuſtod, Ita quod haberet corpus ejus cor 
Joie ipſius nuper Regis apud Weſtm̃ die Sabbati prox” poſt tr ; 
eptimanas Sancti Michaelis tunc prox” ſequen ad ſatisfaciendun x 
eidem Roberto de.dampnis illis Et quod baberet ibi breve illod , 
And delivered Quod quidem breve poſtea & ante retorn' ejuſdem ſcilicet vicelino ; 
to him. .4& ſexto qie Junii Anno Regni dicti nup Regis ſecundo ſupradict aul , 
his Warrantto South Creak predict. deliberat fuit cuidam Roberto Nightingi q 
the Liberty. MiP adtunc Vie Com Norf. cxiſten in debita Juris forma exequend þ 
Warrant ought Qui quidem Vie adtunc & ibidem ad requiſitionem. ipſius Roben f 
to be ſub bgil- mandavit executionem inde cuĩdam Willielmo Drage Arm balivo |; 
pleaded. Jibertatis dicti nuper Regis Ducat᷑ ſui Lancaſtriz in prædicto Con R 
coe eo quod executig inde extra eadem libertatem fieri non Pt jr 
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quidem ballivus adtunc habuit & adhuc habet plenam executionem Wis hos Exe 
cution ot View 


& retorn. omn. Warrant. pcept & Mandat infra eandem liberta- dens. 
tem quodq; Virtute mandat illius præd Willielmas Drage poſtea 
& ante retorn. ejuſdem brevis ſcilicet decimo octavo die OKobris T Bui? 


takes the e- 


anno regni dicti nuper Regis ſecundo ſupradicto apud South Creake :ndant thee 
prrdict in præd Com. Norf. & infra libertatem præd. ad requiſi- __— 
tionem ipſius Roberti manus fuas ſup eundem Willielm̃ Carr molli? 

impoſuit ac ipm' Willielm' Carr adtunc & ibidem p Corpus ſuum And had him 


a Month in 


cepit & aſportavit ac eundem Willielm' Carr in cuſtodia ſua ad cotudy unt 
inſtantiam ipſius Roberti ibidem habuit & detinuit p ſpatium un. I, pad tbe 


Money. 


menſis & quatuor dierũ tunc prox' ſequen' in executione ꝓ dam n. Quod, eſt idem 
mis & euſtag illis ſcilicet quouſq; idem Willielmus Carr ibidem ſol- 11 
vit eidem Willielmo Drage ad uſum ipſius Roberti dampna mis & 73" 1 2 


cuſtag illa quæ ſunt idem reſid tranſgr inſult & impriſonament pd thr he s nor 
onde pred? Willielmus Carr ſuperius ſe modo queritur abſque hoc Sher F 
quod ipſe idem Robertus eſt culpabilis de refid' tranſgr' inſult & . , ot 


ing out, and 


impriſonament pred. ſeu aliqua inde parte ad aliquod rempus ante fe: 
emanationem brevis præd. ſeu poſt retorn. ejuſdem Et hoc para? {ud wric. 
et verificare unde idem Robertus petit Judicium ſi pd. Willielmus fee Tl 
Carr actionem ſuam præd. inde verſus eum habere debet, &c. . 
Et prad Willielm quoad præd. placit præd' Roberti quoad pd w:s an Attor- 
reſid' tranſgr. inſult & impriſonament prxd. dic. quod ipſe per a- ag, * 
liqua in eodem placito pallegat ab actione ſua przd* inde verſus eg, 


mots tai 


ipfumi Robertum habend' pcladi non debet Quia dic quod præd. and hoacttly, 
lobertus prxd* Termino Sanctæ Trinitatis anno regni Domini Ja- b cen el che 
cobi ſecundi nupet Regis Ang}. &c. ſecundo & diu antea & adhuc Sg! 


the 1 ad gment 


eſt un. Attorn. Cor. de Banco hic quodque ipſe præd. Robertus ra- „len h- ought 
tione officii ſui Attorn. ejuſdem Car. ad intrand. Narration placita dart 
& Judicia in eadem Cur, in Rotulis ejuſdem Cur. de tempore in 
tempos per eandem Cur. creditus fuit (Anglice, Truſted) quodque 
pred” Robertus fic creditus exiſten falſo fraudulent & contra officii 
ſui debi? & in tionem ejuſdem Cur. in Rotulis ejuſdem Cur de 
pred. Termino Sanctæ Trinitatis præd' intrari fecit quod ipſe idem 
Robertus per conſiderationem ejuſdem Cur. recuperafet verſus eun- 
dem Wiltieti octo libras & decem ſolid qui in eadem Cur. adjudi- 
ar fuer eidem Roberto tam ꝓ dampnis ſuis quæ habuiſſet occaſione 
don performationis ſepara? ꝓmis & aſſumption eidem Roberto per 
Pat Wimelm' antetune fact quam pro mis & cuſtag ſuis p ipfom 
enca ſectam ſwath in ea parte appoſit ubi revera nulſ tale ſud ici 
n eadem Cu? verſus eundem Williclos intrari debnifſer ſuper qua 
Quidem falſa intratione ipſe præd. Robertus ante præd tempus pred 
_ tranſgr' inſult & impriſonament᷑ falſo & improvide proſecut 
bea, Pockdam breve de Capias ad ſatisfaciend verſus eundem Wil. 
elm tune Viè Notf direct“ Colore cujus quidem brevis ipſe præd. 
10 ſrus przd. tempore quo, &c. de Injur ſua ppr. vi & armis in 
um Willielm' inſult fecit & ipſum verberavit impriſonavit & 
ma- 
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The 1— mx ma letractavit Ita quod de vita ejus deſperabatur prout ipſe ſupius 
, | verſus ed narravit Et idem Willielmus ulterius die qd poſtea ſciſt 
prædict' Termino Paſchæ Anno regni dicti Domini Jacobi ſecungi 
nup Regis Ang! quarto ſupradido examination & conſideration de 
Intration' prxd. per eandem Cur. hic habita eandem Intra fuiſſe 
ab initio inde vacua & ꝓ nullo Judicio per eand. Cur. adjudicat & 
declarat fuit Et hoc parat eſt verificare Unde ex quo pd Robertys 
tranſgr' inſult & impriſonament præd ſupius cognovit idem Wil 
lielmus petit Judicium & dampna ſua occaſion tranſgr inſult? & im. 
priſonament præd ſibi adjudicari, &c. 
The Plainif Et præd' Robertus dic. quod bene & verum eſt quod ipſe iden 
ment cla Robertus in Rotulis dictæ Cur. nuper Regis de Banco intrari fecit 


ment confeſ- 


lech the Meß, Judicium in placito præd. Roberti mentionat ſcilicet qd' ipſe idem 
that che Fault Robertus per Conſideration. ejuſdem Cur. recuperaret verſus pred 
Clerk. me Willielm̃ octo lib? & decem ſolid qui. in eadem Cur ad judicat᷑ fuer 
fared che eidem Roberto tam p dampnis ſuis quæ habuiſſet occaſion. non per. 
formation ſepara? p mis & aſſumption. eidem Roberto per præfat. 
Willielm. fat. quam pro mis & cuſtag ſuis p ipſum circa ſedam 
ſuam in ea parte appoſit᷑ prout præd' Willielm. ſuperius inde repli- 
He appointed Cando allegavit Idemq; Robertus ulterius in facto dic. quod prad 
the Judgment Robertus appunctuavit intration' Judicii illius in Rotulis præd fiei 
entre d. . debite & ſecund* curſum & conſuetud' ejuſdem Cu? ſcilicet apud 
Weſtm. præd. ſed per negligentiam Clerici qui Judicium illud in- 
travit evenit quod —— illud in aliquibus circumſtantiis intraf 
fuit irregularit᷑ & contra quandam regulam ejuſdem Cur; fine noti- 
Bot by the tia ipſius Roberti ac ratione hujuſm. irregular. intrac. ill. pd. Ter- 
Default of that mino Paſchx Anno regni dicti nuper Regis quarto ſupradicto per 
encred irregu- eandem Cur de Banco evacuat᷑ fuit & adnullat prout idem Roberts 
And traverſes ſuperius inde placitando allegavit abſque hoc quod Intrac ill. fad 
cnered fle & fuit per ipſum Robertum falſo fraudulent ac in deceptionem ejuf- 
raudulenterin dem Cur. modo & forma prout præd. Willielmus ſuperius inde . 
Curiæ. plicando allegavit Et hoc parat᷑ eſt verificare Unde ut prius petit 
9 — Et quod præd. Willielmus ab action” ſua præd. inde vei- 

ſus eum habend' præcludatur, &c. mo. 
The Plainif Et pred Willielmus dic. quod ipſe per aliqua per præd. Rober- 
dhe Reſonder, tum ſuperius rejungem allegat᷑ ab action ſua pred, inde verſus ip 
ſum Robertum habend. pcludi non debet quia dic. quod placit pr 
dict per eundem Robertum modo & forma præd. ſuperius rejun 
gen placitat᷑ materiaq; in eodem content᷑ minus ſuffic. in lege et 
ſtunt ad ipſum Willielmum ab action. ſua præd. verſus pfat᷑ Robe 
tum habend peludend? Ad quod idem Willielmus neceſſe non bt 
bet nec per legem terræ tenetar reſpondere Et hoc parat. elt verif 
care Unde pro defectu ſufficien. reſpons in hac parte idem Willield 


petit Judicium & dampna ſua prædict fibi:adjudicari, &c. 


1 Et 
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gt præd Robertus ex quo ipſe ſufficien' materiam in lege ad Th- Deteniinc 
td. Willielm' ab action ſua præd. verſus ipſum Robertum ha- e: 
bend pcludenꝰ ſuperius rejungen' allegavit quam ipſe parat᷑ eſt ve- | 
rificare quam quidem materiam præd. Willielm' non dedic' nec ad 

eam aliqualit reſpond ſed verificationem ill admittere omnĩno re- 

culat ut prius petit Judicium, Et qd pd' Willielm' ab aQion' ſua 

przd, verſus eum habend' pcludatur, &c. Et quia juſtiè hie ſe ad- 

vilate volunt de & ſup pmiſhs præd' unde partes prad. poſuer' ſe 

in Judie Cur priuſquam Judie inde reddant dies dat eſt partibus 

prad. hie uſq; a die Paſchæ in quindecim dies ad audiend' inde Ju- 

dis eo quod iidem Juſtic' hic inde nondum, &c. | 


Carr verſus Donne. 


Nan Action of Treſpaſs the Plaintiff declared upon an Al. » aun. 183. 

ſault, Battery, Mounding and Jmpztſonment. "A. 4, Abr. 

The Detendant, as to the Vi & armis & vulnerationem, plead-- 

d Not guilty; & quoad reſid' tranſgr. inſult & impriſonament' 

he juſtified, fo2 that he obtained Judgment againſt the Platntiff in 

the Common Bench, and that a Capias ad ſatisfaciend' was there- 

upon awarded to the Sheriff, which being delivered to the She- 

tif, he, at the Requeſt of the Defendant, Mandavit Executionem 

inde cuidam Willielmo Broge baliv' libertatis Domini Regis Duca- 

tus ſui Lancaſtr. eo quod executio inde extra eandem libertatem 

fen non potuit, &c. Mhich ſaid Batliff had the Return and 

Crecution of all Cllarrants, Pꝛecepts, Yandates, &c. by Utrtue 

of which the ſaid Bailiff, molliter manus impoſuit upon the 

Plaintiff, and arreſted him, Cc. c e 
Upon a Demurrer it was adjudged kor the Plaintiff, foz an ap- = Roll. Ab. 

patent Fault in the Plea, which was, That he had not pleaded 4 ... 

to the Battery. Powell (aſd, That the Plea was alſo naught, 3 Kev. z;:. 

becauſe it ſets fozth a Mandate to the Batliff of the Liberty, and 2 Lev. 11 


dd not ſhew that it was under the Hand and Seal of the Sheriff, 18e. 


| * Norwood verſas Woodly. 


The Defendant pleaded the Statute of Limitations. — Foren = 
„be Plaintiff replied, That befoze the ſix Pears were out he 
ought an Oziginal in Treſpaſs againſt the Defendant, ea inten- 


"one to declare againſt the Defendant in an Aſſumpfit, ſecund' 
nſuetud Cu? de tempore cujus, &c. The Defendant ſaid, That 
as no ſuch Reco; and the Plaintiff pzoduced: an O2igt- 
Treſpaſs bzought within the Time againſt the Defendant 
rs, and it was in Nn and Jnſult in 1 
c n 
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Poſtea 259. 


into London; (fo2 which no Reaſon was given) and that there: 


judicial Pꝛoceeding, but a Kind of Compoſition with the ©liet 
der, who ſubmits to pay Coſts to the injured Party, to be caſt 


And it was moved, that this Kecozd did not make good the Re: 
plication ; fo? *tis againſt thzee, and it ſhould have been in a Cjay. 
ſum fregit ; fo2 that was ſaid. to be the Courſe of the Court, t. 
declare in any Thing upon ſuch a TUrtt. 

But the P2othonotary infozmed the Court, that the Diiging 
being in London, the Curſito2 would not make a Clauſum tregit 


foze, tho' in other Counties it is to be a Clauſum fregit, pet 
Treſpaſs and Jnſult would do fn this Caſe, and ſo was the cor: 
ſtant Py2aftice. And the Plaintiffs Replication is, That he 
bzought an Daiginal in Treſpaſs generally; ſo it may be appli 
to this, and 'tis not material tho others be joined in the (Urit 
with the Dekendant. 


But the Court doubted of the Pꝛactice. 


Anonymus, 


N Attachment was granted againſt an Attozney fo2 a Yisde: 
meano? in Pzatice, and upon a Rule of Court it was refer: 
red to the Pꝛothonotarp to tax Coſts fo2 the Party grieved, which 
were tared accozdingip; and then came out the AZ of Genta 
Pardon, which diſcharged the Contempt. 

The Court inclined, That the Coſts were alſo diſcharged, tho 
taxed befoze the Pardon; fo2 that they are not Coſts upon! 


of the Penalty fo2 his Contempt; and ſo not like Coſts taxedi 
the Eccleſiaſtical Court pro reformatione morum, as in 5 09.51 
and in 3 Cro. 6. 


Nota, In the Dutchy: Court this Term, in a Suit in Eqult) 
Cong were taxed (upon a Contempt) to the Party grieved betox 
the Pardon. 

And the Opinion of the Loꝛd Chief Baron Atkyns and al 
Ventris, who attended there as Afiſtants, was, Chat the Col 
were not diſcharged. 0 

But that was in a Court of Cauity, where Coffs are il 

Pleaſure of the Judge, 
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Anonymus. 


Nan Aﬀton of Treſpaſs, Quare clauſum fregit; where as to 

ſome Part there was Not guilty pleaded, and as to the other 

; Special Juſtification 3 and a Uerdi# upon the General Jſſue fo2 

the Plaintiff, -and upon the Spectial-Jflue fo2 the Defendant. 
The Court took this to be within the late Statute, foz the Ante 180. 
laintiff to have no moze Coſts than Damages; becauſe the JC- 
e upon the Batter ſpecially pleaded, was found koz the Defen- 

dant; and ſo the lame Thing ik the General Jflue had been only 

pleaded, and found foz the Plaintiff, 


Fegg verſas Robeits. & al; 


Nom Apon a Trial at Bar in an Ejectment, where two were 

made Defendants,” and had entred into the Common Rule, 

and at the Trial one appeared and confeſſed Leaſe, Entry, 8. but 

the other did not. And after Evidence given the Plaintiff was « vent. 33; 
nonſuited, and Coſts taxed foz the Defendants. "Tha 

The Court ſafd; Chat both theſe Defendants were entitled ta 

theſe Coſts, and he that did not appear might/teleaſe them to the 

Plaintiff; but they laid, That if there ſhould appear to be Covin 

between the Lefſo2 of the Plaintiff and the Defendant, who did 

hot appear to releaſe! the Coſts ; the Court ſuppoſed that they 


might coxrect ſuch Prattice, when it ſhould'be made appear. 


1. Brigtit verſus Addy. 
N Atlon of Treſpaſs, unte clauſaen frezie, was bought by 


Baron and Feme;' 7! | 

Pollexfen, Chief Juſtice, was of Opinion, That the Feme could 
dot be joined, tho i was her Lans. 
Ventris contra. Jog this Action will ſurvive, and they have E⸗ 
* either to join, oz to dung it alone, 1 Brownl. 21. 1 Ro: 
5 - 348. Hob. 189. 1 Cro. 96. 3 Cro. Tregniel and Reeve, Mo. 5. 
- an Action of Fozcible Entry upon the Aike s Land after the 

doetture, che was joined with her pusband. Adjornatur.” 


ce | Anonymus. 
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Anonymus. 
18 an aſſumpſit againſt tbe Adminiſtratrix, the Defenday 
pleadev quod ipſa non aſſumpſit inflead of the Inteſtate. 


After Uerdict a Repleader wag awarded, and no Coſts to either 


* * 
N - 
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HE Defendant pleaded in Abatement, that the [lantif 
1 was dead at ſuch a Place before the Aition bꝛought. 
| The Court doubted, Tahether ſuch Plea could be received? hit 
upon Utew of Raſtal's Entries 268. pl. 6. where the like Plea was, 
Powell and Ventris conceived/it: to be a gogd lea. 

Pollexfen, Chief Juſtice, and Rokeby (aid, That that in Raſull 
differed, becauſe there were two'Plaintifis, ſo that Iſſue might 
be joined with the other Platntick, | Sed; vide librum, where the 
Replication to that Plea is; that W. H: & præd. R. B. Attomi 
præd. J. (which J. was pleaded ta be dend) nomine & pro ipl ), 
Magi ſtro ſuo dicit, quod breye præd, ratione præallegat᷑ caſſan con 
debet quia dicit quod præd. J. ſuperſtes & in plena vita eiii, 
(viz.) apud L. in Com̃ N. & non mortuus prout præd. W. yon 

allegavit & hoc petit quod inquiratur;p Patriam & pred. W. 
liter, &. Adjornatur. A 


Haſelwood verſus Mansfield. 


N Debt foz 1551. the Plaintiff-declarey-upoy a Charter pat, 
which contained divers mutual Agreements; and ia perſom: 
tione conventionum præd ex parte digi Magiſtri ipſe obligaſſa f 
dio Mercatori in penali ſumma 1 50 l. & ad performationem co 
vention præd. ex parte dicti Mercato? obligaſier ſe dicto Magilm 
8c. in ſimili penali ſumma 150 l. &c. And this Anton was bpb 
by the Maſter of the Ship againſt the Merchant. 

The Defendant pleaded an inſutlcient Plea, to which there i 

a Demurrer. © W 03010; 8649 eee 

2 234 But it was moved, That the Declaration was inſuſfici 
en n. fo; when it comes to the Penalty on the Merchant 's Part, f 
only obligaſſet ſe, omitting ipſe, 02 ipſe præd' Mercator oblig? 


ſet ſe; ſo tis not expꝛelly declared that the Defendant was bound 
| wr 8 A 


6 Mod. 142. 
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okeby. 
: Ventris contra. F 02 it is obligaſſet ſe dicto Magiſtro, ſo none 
but the Merchant can be underſtood to be bound; and if it were 
jpſe obligaſſet, it had been good, and that is underſtood; 

But Judgment was given fo2 the Defendant: 


| Snode verſus Ward. 


N an Indebitat' aſſumpſit foꝛ Goods ſold, 
| The Defendant pleaded quod ipſe infra ſex annos 
diem impetrationis Brevis Originalis ipſius Quer' non a 

To which the Plaintiff demurred. 

1. Becauſe the late Statute of 1 Willielmi & Mariæ, fo; rebf- 
ving of Pꝛocels, -doth enact, That the Time from the 11th of 
December 1688. to the 13th of February then next following, 
ſhould not be accounted as. any Part of the Time upon the Sta- 
tute of Limitations. And therefo2e the Defendant ſhould have 
pleaded, that he did not aſſume within fix Years and (0 many 
Days as were between the 11th bf December and the x 3th of 
february. And it was ſaid, lo had the Pleading been ever ſince 
nee,, e 70 arms” Ins e. 
But the Court reſolvey, That the Pleading might be ſtill in 


tif umpſit. 
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thoſe Days ſhall be no Part-of the Time; and therefoze pleading 
Non aſſumpſit infra ſex annos is to be underſtood of ſir Years ex⸗ 
cluſive of thoſe Days between the 1 1th of December and the 13th 
February. £1368. s folge 
2. Another Exception was taken to the Plea, fo? that it is ante 
impetrationem Brevis Origina? ipſins Quer. and doth not ſay præd. 
brevis, and ſo it may be referred: 
might have. ono eu, hond To (im + 
Pollexfen, Chief Juſtice, inclined, That it was nayght fo2 this 
de. Meret „ 650, Hg mf 1.040 
Vide 8 Co. 57: The Earl of Rutland's Caſe : pe pleads, that 
he was lellen of the Park of Clipſiam, und granted officium Parci 
lui, and not ſaid pred? Parei; aud held it goon. Vide 2 Cro. 288. 
hurton and Eyre. 1% 3072 mae | 


"And of that Opinion were Pollexfen, Chief Juſtice, Powell and 


going ante Antea 189, 
4 | 193. 
3 Lev. 283, 
Poſtea 259. 


Antea 189, 
193. 


ſuch Manner as beſoze the Statutes Foz the Statute is, that 


_ 
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Wo Hutnpbreys verſus Bethily. 


Poſtea 441. N an Action of Debt upon a Penal Bill, where the Dekendant 
was to pay 108. upon the tith of June, and 10s; moze upon 
the roth of July next following, and fo 10s. every thzee Weeks 
after, till a certain Sum Were ſatisfied by ſuch ſeveral Pay. 
ments. And fo2 the true Payment thereok the Dekendant obj; 
ged himſelf in the Penal Sum ok 71. | 
The Plaintiff in facto dicit pleaded, That the Defendant dn 
not pap the ſald Sum, oz any Part thereof, upon the ſeveral 
Days afozeſaid, unde actio accrevit fo? the 71. | | 
The Defendant pleaded, That he pald 10s. upon the 11th of 
une, & hoc paratus eſt verificare, cke. a 
The Plaintiff replied, Chat he did nat pap it, & hoc petit quod 
inquiratur per Patriam. To which the Defendant demurred. 
The Plea was held altogether inſufficient. 
But then Pollexfen, Chtcf Juſtice, obſex ved, That the Declara, 
tion was naughtz fo2 he Hould/have declared, that the Defendant 
failed in Papment of one ot the Sums, which would: have been 
enough to have entitled bim to the Penalty; but he ſays, The 
ſaid ſeveral Sums of Money, oꝛ any of them, and this is double; 
and he inclined that it was nat nided by anſwering over, 02 bp the 
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Kellew.68.a. General Demurrer. Adjornatur. | :- 
Poſtea 222, Vide Saunders and Crowley, 1 Ro. 11 $4 9:1 5; 
$373 16: | VU}. | BY © ange e 
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| Thompſon verſus Leach, 


3 Lev, 284. ] N an Ejectment by Thomas Thompſon againſt Sir Simon Leach 

= * and divers other Dekendants, upon the Demiſe of Charles Leach, 

2 Salk. 5:6, Of the Mano; of Bulkworthy, and divers Befſuages, Lands and 

618. Tenements C371 4917 3-4 4 

3 Mod. 296, Upon Not guilty pleaded, a Special Uerdi# was found to this 

Parl. Caſes Eifect, viz. S * Nalin Ha 20% -> 07 

150, 151. That Nicholas Leach was ſeiſed in Fee ok the ſaid Mano? 
Lands and Tenements in the Declaration; and by his Laſt (il 
in CUriting, bearing Date the 9th Day of December, in the 19th 
Pear of the Reign of the late King Charles the Second, Debiled 
the Pꝛemiſſes to his Bꝛother Simon Leach fo; Life, Remainder to 
the firſt Son of the Body of the ſaid Simon, and the Heirs Yales 
of the Body of ſuch firſt Son, and in like Manner to the ſecond, 
third Son, 8c. and koꝛ Want of Iſſue of the ſaid Simon Leach, the 
Retnainder to Sir Simon Leach and the Heirs Bales of his Body 


and fo2 Default of (uch Jſue, to the right peirs of Nicholas the 
3 Teſtato! 
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Ceſtato2 fo2 ever; and that the ſaid Nicholas died ſeiſed of the 
Pꝛemiſſes, and after his Deceale the ſaid Simon Leach entred and 
became ſeiſed fo2 Life, with Remainders over, as afozelatd ; and 
being ſo ſeiſed made a Deed, bearing Date the 23d of Auguſt, in 
the 25th Pear of the Reign of the ſaid Ring Charles, ſealed and 
delivered to the Ale of the ſaid Sir Simon Leach (but he was not 
peſent) which Deed the Uerdict ſets kozth in hzc verba; and by 
it he granted and ſurrendzed to the (aid Sit Simon Leach, hig 
peirs and Aſſigns, the ſaid Manoz and Pꝛemiſſes, the Reverſion 
and Reverſions, Remainder and Remainders of the ſame: To have 
and to hold the ſame to the ſaid Sir Simon Leach and his Heirs, 
to the Ale of him and his Heirs ; and they find that the laid Charles 


' Leach, Lefſo2 of the Plaintiff, the firſt Son of the (aid Sir Simon 


Leach was bo2n the firſt of November, in the 25th Pear of the 
Reign of the ſaid King Charles, and not befoze; and that Simon 
Leach, from the Time of his Sealing the Deed to the 25th of 
May, in the zoth Pear of the (aid King Charles, continued poſ- 
ſeſſed of the Pꝛemiſſes, and that then, and not befoze, Sir Simon 
Leach accepted and agreed to the ſaid Surrender, and entred into 
the Pꝛemiſſes; and that afterwards the ſaid Simon Leach, Bother 
of the ſaid Nicholas the Teſtatoz, died, and the (aid Charles Leach 
his Son, after his Deceale entred into the Pzemiſſes, and demi⸗ 
led them to the Plaintiff, who by Uirtue thereof entred and became 
poſſeſſed, and (o continued till the (aid Sir Simon Leach and the 
other Defendants, by his Command, ejcaed him. But whether, 
upon the whole Batter, the ſaid Simon Leach did ſurrender the 
lad Banoz and Pꝛemiſſes to the ſaid Sir Simon Leach, befoze the 
laid Charles Leach was bom; and if he did not ſurrender befoze 
the Birth of the laid Charles Leach, then they find the Defendants 
guilty ; and if he did ſurrender them bekoze the Birth, then they 
find fo2 the Defendants. 

And Pollexfen, Chief Juſtice, Powell and Rokeby, were of Opt- 
mon that here was no Surrender till ſuch Time as Sir Simon 
Leach had Notice of the Deed of Surrender, and agreed to it, 


and lo the Remainder was veſted in Charles the Son; and it was 


not defeated by the Agreement of Sir Simon, after his Birth, to 

the Surrender, . 8 
But Ventris differed, and his Argument was as followeth : 
Apon this Recozd the Caſe is no moze than thus; Simon Leach, 
Tenant foz Life, Remainder to his firſt Son, Remainder in Tail 
10 Sir Simon Leach. Simon Leach befoze the Birth of that Son, 
by Deed, ſealed and delivered to the Ale of Sir Simon, (but in his 
Wlence and without his Notice) ſurrenders his Eſtate to Sir si- 
mon, and continues the Poſſeſſion until after the Birth of his Son; 
And then Sir Simon Leach agrees to the Surrender, ys wy 
utrender 


3 Mod. 269. 
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" Surtender ſhall be taken ag a good and effeaual Surrender — 


tingent Remainder could not veſt in the after-bom Son, there be. 


vefeat the Remaindet which befoze ſuch Aﬀent was veſted in the 


of the Cale. Foz as to that Point J conceive, that if it be ad, 


Fine 02 Feoffment, as if it were immediately ifmited thereupo), 


the Son bozn? 

There are two Points which have been ſpoken-to fn this Cale 
at the Bar. 2 | | 

Firſt, Whether by the Sealing of the Deed of Surrender the 
Eſtate immediately paſſed to Sir Simon Leach? fo2 then the con. 


ing no Eſtate left in Simon Leach his Father to (uppott it: 
' Secondly, CUhether after the Aﬀent of Sir Simon Leach, the 
it were given after the Birth of the Son, doth not ſo relate as ta 
make it a Surrender from the Sealing of the Deed, and therety 


8 
J think theſe Points include all that is materfal in the Caſe, 
and ſhall ſpeak to the ſecond Point, becauſe J would rid it out 


mit ted, that the Eſtate fo2 Life continued in Simon Leach till the 
Aﬀent of Sir Simon, that the Remainder being veſted in Charles 
the ſecond Son befoze ſuch Aﬀent, there can be no Relation that 
ſhall deveſt it. | | | 5 
Z do not go upon the General Rule, That Relations ſhall not 
do wong to Strangers. | 
Tis true, Relations are Fiftfons in Law, which are always 
accompanied with Equity. = 

But tis as true, that there is ſometimes Loſs and Damage to 
third Perſons confequent upon them; but then 'tis what the Law 
calls Damnum abſq; injuria, which is a known and ſtated Offi 
tence in the Law, as my B2other Pemberton urged it. But! 
think there needs nothing of that to be conſidered in this Point. 


But the Reaſon Shich J go upon is, That the Relation het, WI " 
let it be never ſo ſtrong, cannot hurt oz diſturb the Remainder it 5 
Charles Leach in this Caſe; fo2 that the Remainder is in him de bi 
a Title antecedent and paramount to the Deed of Surrender, fo — 
- Which the Aﬀent of Sit Simon Leach relates, lo that it nan f 
over-reaches the Relation. | thi 


Ik an Eſtate in Remainver, oz otherwiſe, ariſeth to one upon 
a Contingency oꝛ a Power reſerved upon a Fine oz Feoffinent te 
Uſes, when the Eſtate is once raiſed oz veſted, it relates to tif 


1 Co. 133, 156. So this Remainder, when veſted in Charles, If 

is in immediately by the Will, and out of Danger of bis Re 

matnder being deveſted dy any At done ſinte, as the Surrender 

* * put one Caſe, J think full to this Matter, and fo dim 
nt. 


4 - 
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11 cannot be denied, but that there is as ſtrong a Relation up. 


wards agrees 02 diſagrees z if the HPusband diſcontinues the 
Uike's Eſtate, and then the Diſcontinuee conveys the Eſtate 
back to the Mike tn the Abſence. of the Hugband, who (as ſoon 


way the Remitter which the Law wzought upon the firſt Taking 


Co. 1 Inſt. 356. b. The true Reaſon is, becauſe ſhe is in of a 
Title paramount to the Conveyance to which the Diſagreement 
relates, tho' that indeed was the Foundation ot the Remitter, 
which by the Dilagreement might ſeem to be avoided. This there: 
foe J take to be a ſtronger Cale than that at the Bar: So that if 
there were no Surrender befoze the Birth of Charles the Son, 
there can be none after by any Conſtruction ok Law; fo2 that 
would be in Avoidance of an Eſtate ſettletdby a Title antecedent 
to ſuch Surrender, whereas Relations are to avoid meine Acts ; 
and J believe there can be no Caſe put upon Relations that go a- 


therwile, _ ine | | 

But as to the firſt Point, J am of Opinion, that upon the 
Baking of the Deed of Surrender, the Freeholy and Eſtate of 
Simon Leach did immediately veſt in Sir Simon, befoze: he had 
Notice, 02 gave any exp2eſs Conſent to it; and to it was a Sur⸗ 
tender befoze Charles was bozn, and then the contingent Re- 
— cud never veſt in him, there being no particular Eſtate 
to luppoxt it. neg . | 

A Surtender is a particular So2t of Conveyance that wozks by 
the Common Law. And it has been agreed, and J think J can 
make it plainly appear, that Conveyances at the Common Law 
do immediatelp (upon the Execution of them on the Szantozs 
Patt) deveſt the Eſtate out of him, and put it in the Party to 
whom ſuch Conveyance-is made, though in his Abſence, oz with: 
aut his Notice, tiil ſome Diſagreement to fuch:Eſtate appears. J 
leak of Convepances at the Common Law; fo2 J ſhall ſay no- 
thing of Convepances that wozk upon the Statute of Ales, oz 
df Conveyances by Cuſtom, as Surrenders-of Copyholds, oz the 
lte, as being guided by the particular Penning of Statutes, and 
' . and Uſage, and Matters altogether fozeign to the Caſe 

E lon, ' | | | 

In Convepances that are by the Common Law, ſometimes a 
Deed is ſuffictent (and in Surrenders (ſometimes C02ds without a 
0 ed) without further Circumſtance 02 Ceremonp; and ſome- 
— a further Act is requiſite to give them Effet, as Livery of 
Gun, Attoznment, and ſometimes Entry of the Party, as in Caſe 

Exchanges; and as well in thole Conveyances that require a 


Deey 


ona Diſagreement to an Eſtate, as upon an Agreement, where 
the Eſtate was conveyed without the Notice of him that after- 


as he knows ok tt) diſagrees to the Eſtate, this ſhall not take a- 


ny further, and it would be againſt all Reaſon if it ſhould be o. 


the Eſtate from the Diſcontinuee. And fo is Litt. cap. Remitter. Jones 58: 


Vol. II. Trin. Anbe 2 W. & M. in C. B. 


becauſe in Exchanges there muſt be a rectpzocal Gzant, as ap* 
pears by Littleton. | 
Having, J hope, made out (and much moze might have been 
added, but that J find it has been agreed) that Conveyances wozk 
immediately upon the Execution of them on the Part of him that 
makes them, J will now endeavour to ſhew the tieaſons, why they 
do ſo imme diately veſt the Eſtate in the Party without any expzeſs 
Conſent; and to ſhew that theſe Beaſons do hold as ſtrongly in 
Caſe of Surrenders, as of any other Conveyances at Law; and 
then conſider the Jnconventences and ill Conſequences that have 
been objected, would enſue, if Surrenders ſhould operate without 
an expzeſs Conſent ; and to ſhew, that the (ame are to be objeited 
as to all other Conveyances, and that very odd Conſequences - 
and Thcohveniences would follow, ff Sutrenders ſhould not ope- 
rate without an erpzeſs Conſent of the Surrendzee z and then ſhall 
endeavour to anſwer the Arguments that hade been made on the 
other Side, from the putting of Cales of Sutrenders in the 
Books, which are generally mentioned to be with mutual Aſſent, 
and from the Manner of Pleading of Surrenders. | 
The Reaſons why Convepances do deveſt the Eſtate out of the 
Oantoz, befoze any expꝛeſs Aﬀent o2 perhaps Notice of the Gzan- 
tre, J conceive to be theſe Thieez . . _ 
Firſt, Becauſe there is a ſtrong Intendment of Law, That foz 
aYan to take an Eſtate it is foz his Benefit, and no Man can 
de ſuppoſed to be unwilling to that which. is fox his Advantage, 
1 Rep. 44. CUhete an Att is done fo2 a Man's Benefit an Agree- 


> = T2 cc» 
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+4 


8 


[0a Han 's Uſe, who dies befoze Notice, his Executozs may bꝛing 
in action. Dyer x67. An Eſtate made to a Feme Covert veſts 
in her immedfately, till the Þugband diſagrees. So in my Lozd 
Hobart 204. in Swain and Holman's Caſe. Now is there not 
the lame Pꝛeſumption and Appearance of Benefit to hint in Rever- 
lon in Caſe of a Surrender? Js it not a palpable Advantage ta 
him to determine the particular Eſtate, and to reduce his Eſtate 
intd Poſſeſſion? And therefoze, why thould not his Aﬀent be im. 
pied, as well as in other Convepances? j | 
Secondly, A ſecond Reaſon is, Becauſe it would ſeem incon⸗ 
* and abſurd, that when a-Convepance is compleatly etecu- 
1 on the Gzantoz's Part, pet notwithſtanving the Eſtate ſhould 
yy in him. The Mods of my Lozd Coke (1 Inſt. 227. a.) 
— That it cannot ſtand with any Reaſon, that a Freehold ſhould 
a din in u Man againſt his own Livery when there is a Perſon 
* 10 take it, There needs only 3 Capacity to take, his wa 

d 2 0 


ment is implied, till there be a Diſagreement. This does not smalman 
only hold in Con vepances, but in the Gift of Goods, 3 Co. 26. n 
4 Gzant of Goods veſts the Pꝛoperty in the Gzantee befoze No- ; 5. 
lice, So of Things in Ackion; A Bond is lealed and delivered 327. 
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in Caſe of a Feoffment, 


' the Law will not ſuffer the Operation of a Conveyance to he j 
Sulpente, and to expect the Agreement of the Party to whom 


. firſt againſt the Gzantoz, and after he had pzoceeded in it a conj: 
to a Stranger, by Reaſon of his Agreement to ſome Conveyance 


Simon Leach aſſented Puis darrein continuance, and defeated all, 


ro; fo2 a Rent de novo map be (a granted; becauſe that being 


and will never (uſer it to be in Abeyance, oz under ſuch Uncet 
where to fix his Action. 


Nature, Low and Ulla 


ment, and ſo abated the Writ by. Non-tenure ? 
Cis true; but that Jnconvenience had been no moe than il 


nnn 


to take is intended, TTiby ſhould it not ſeem as unxrealonable 
that the Eſtate ſhould remain in Simon Leach, againſt hig gy, 
Deed of Surrender? Foz in Caſe of a Surrender, a Dee, and 
ſometimes Moe without a Deed, are as effectual as a Liyy, 


Thirdly, The third and pzincipal Reaſon, as J take it, yy 


'twas made, is to pzebent the Uncertainty of the Freehold, Tj; 
I take to be the great Reaſon why a Freehold cannot be tante 
in futuro, becauſe that it would be very hard and inconvenient 
that a Man ſhould. be dziven to bing bis Præcipe o; real Adio 


derable Time, it ſhould abate by the Transferring the Freehold 


made befoze the Writ. bzought ; fox otherwiſe there is nothing n 
the Nature of the Thing againſt Conveying a Freehold in futs- 


newly created, there can be no pzecedent Right to being any rea 
Action fo2 it. Palmer 29, zo. LE 
"Now in this Caſe, ſuppoſe a Præcipe had been bzought againf 
Simon Leach, this ſhould have . pzoceeded, and he could not have 
pleaded in Abatement till Sir Simon Leach had aſſented; and af: 
ter a long P2ogre(ſs in the Suit he might have pleaded, that Sir 


So that the ſame Jnconvenience, as to the Bzinging of real Ac: 
tions, holds in Surrenders, as in other Convepances. 

And to ſhew that it is not a flight Matter, but what the Lay 
much conſiders, and is very careful ta have the Freehold fire), 


tainty, as a Stranger that demands Right ſhould not inn 


A Yultitude ok Cales might be cited; but J will cite only ! 
Caſe put 1 H. 6. 2. a, becauſe it ſeems ſomething of a ſingulit 


| in, Moꝛtgagoz and Yoztgagee, may d 


But it will be ſaid here, That if a Przxcipe had been.b20ught ! 
gain Sir Simon Leach, might not he have pleaded this Dilagtt! 


_ S ww DV WY On Os =» 4.9 + oe 


all other Caſes, a Plea of Nontenure, and it muſt have — 
immediately; koz he could not have abated it by any Diſſent e , 
de bad anſwered to the Writ. Uibereas JI have ſhewn it in! 
other Caſe, it may be after a long Pzogreſs in the Suit 


— 
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Again, It's very impꝛobable that he ſhould diſſent; whereas on 
the other Side, an Aﬀent is the likelieſt Thing in the TUozid; fo 
the Milchiek to the Demandant is not near fo great, no2 the hun⸗ 
dedth Part lo pꝛobable. 


Now J come to conſider thoſe Jnconveniences that have been 
urged that would enſue; ik a Surrender ſhould wozk imme- 
diately. | . 8 

It has been ſaid, That a Tenant fo2 Life might make ſuch 
Deed of Surrender, and continue in Poſſeſſion, and ſuffer a Re- 
covery ; and this might deſtroy a great many Recoveries, and o⸗ 
verthzow Marriage⸗Settlements, and defeat Charges and Secu- 
tities upon his Eſtate after fuch Deed of Surrender. 

Theſe, and a great many moze ſuch like Biſehiefs, may be 
inſtanced in Surrenders; but they hold no lels in any other Con- 
veyances, whereby a Pan map (as hath been ſhewed befoze) deveſt 
himſelf of the Eſtate, and pet continue the Poſſeſſion ; and in thts 
Caſe the Afſent of the Surrendzee, tho! he doth not enter, would 
(as ft is urged of all Hands) veſt the Eſtate in him, Hutton 95. 
Br. Tit. Surrender $0. tho he cannot have Treſpaſs bekoze Entry, 
and that Aﬀent might be kept as pzivate, and let in all the 
iſchiefs befoze-mentioned as if no luch Aſlent were necel⸗ 
ty, 2 
and this J think ſufficient to anſwer to the Inconvenkences 
odjectev on that Side. | 


Now let us ſee what Jnconveniences and odd Conſequences 
would follow, in Caſe a Surrender could not operate till the ex⸗ 
pls Alſent of the Surrendzee, then no Surrender could be to an 
Infant at leaf, when under the Age of Diſcretion ; fo2 if it be a 
neceſſary Circumſtance, it cannot be diſpenſed with no moze than 
Livery oz Attoznment. So tho an Jnfant of a Pear old is capa- 
ile to take an Eftate, becauſe fo his Benelit he could not take a 
particular Eſtate, upon which he had a Reverfion fmmediately ex⸗ 
dectant, becauſe it muſt enure by Surrender. Jf there be Jotnte- 
ants in Reverſion, a Surrender to one of them enures to both, 
Inſt, 192, 214. 4. ſo there, as to one Moietp, it operates with- 
out Ment oz Notice. 8 NT 
Suppoſe Tenant fo; Life ſhould make Livery'upon a Gzant of 
bis Eſtate to him in Reverſion atid'two others, and the Livery is 
— tothe other Two in the Ablente, and without the Notice of 
r Reverſion, ſhould the Livery not wozk inimedtately'foz a 
— Part of the Eſtate? and ik it doth, it muſf enure as a 
tows fox a third Part. So is Bro. Tit, Surrender, and 
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It Tenant for Life ſhould by Leaſe and Releaſe convey the 


Lands held by him fo Life, together with other Lands to him in q 
Reverſion who: knows nothing of the Sealing of the Deg. £ 
ſhould thig paſs the other Lands pꝛelentip, and the Lands het £ 


koz Life, not till after an exp2eſs Aſent, becauſe as to thoſe Lands 
it muſt wozk as a Surrender? Platnly an erpzeſs Aﬀent is not 
neceſſary; Foꝛ if the Gzantee enters, this is ſufficient, 
A come in the laſt Place to anſwer thoſe Arguments that habe 
been made from the Manner of putting the Caſe of Surrendes 
in the Books, and the Fom of pleading-Surrenders, Co. 1 It, 
337: b. * 1 TY 
- Firſt, A Surrender is a Pielding up of the Eſfaie, which dzowng 
by mutual Agreement between them. Tenant foz Life, by agter⸗ 
ment of him in Keverſion, ſurrenders to him; he hath a Freehoi 
befoze he enters. And ſo Perkins, in putting the Caſe of a Su. 
render, mentions an Agreement; and divers other Books habe 
been cited to the ſame Purpoſe. 
To all which J'anſwer: _ 3 
No doubt but an Agreement Is neceſſary. But the Queſtion ig, 
CUhether an Agreement is not intended where a Deed of Sutter, 
der is made in the Abſence of him in the Reverſion?- whether the 
Law hall not ſuppoſe an Allent, till a Diſagreement appears? 
Indeed, if he were pzeſent, he muſt agree oz diſagree imme 
ately; and ſo tis in all other Conveyances. The Caſes put in 
Perkins, Sect. 607. 608, 609. are all of Surrenders made to the 
Leſſo2 in Perſon; fo2 thus he puts them: The Leflee comes tothe 
Leſſo2, and the Leſſee ſaith to the Lefſoz, J ſurrender, Caith he, 
if the Leſſo2 doth not agree, tis void; Car il ne poit ſurrender a 
luy maugre ſon dents. And that is certainly ſo fn Surrenders, 
and alt other Convepances; foz2 a Yan cannot have an Eſtate put 
into him in Spight of bis Teeth. ep | 
But J cannot find any of the Books cited that come to this 
Point, That where a Deed of Surrender is executed without the 
Notice of him in Reverſion, that it ſhall paſs nothing till he ton. 
ſents; (o that it cannot be (aid, that there is any expzeſs 9utho 
rity in the Caſe, | 


Now, as to the Font of Pleading of a Surrender, it has bern 
-obje#ed, That a Surrender is always pleaded with Acceptance; 
and many Caſes have been cited of ſuch Pleadings, Raſtal's Ea. 
tries £76, 197. Fitzh. Tit. Barre 262. which are Caſes in Actions 
of Debt foz Rent, and the Defendant in Bar pleads, That be 
ſurrendzed befoze the Rent grew due, and ſhews, that the Plain 
tiff accepted the Surrender: So in Waſte bzought, a Surrendil 
pleaded with the-Agreement of the Plaintiff. 


4  Thil 
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"Theſe and the like Caſes habe been very materially, and I think 
fully anſwered at the Bar by my Bꝛother Pemberton z That thoſe 


Diſagreement, the Defendant had no way to bar and avoid ſuch 
Diſagreement, but by Shewing an expzeſs Agreement befoze. 
The Caſe of Peto and Pemberton in 3 Cro. 101. that has been 
ſo often cited, is of the ſame So2t: Jn a Replevin the Avowyy was 
foz a Rent-charge ; in Bar of which tis pleaded, That the Plain⸗ 
tiff demiſed the Land out of which the Rent iſſued, to the Avow⸗ 
ant, The Avowant repiteg, That he flirrendzed dimiſſionem pred. 
to which the Plaintiff agreed. This is the ſame with Pleading in 
par to an Action of Debt fo2 Rent: But when the Action is in 
purſuance of the Surrender, then it is not pleaded. [ES 00K 
Do is Raſt. Entries 136. The Leſſee bꝛought an Action of Cove - 
nant againſt the Leſloz, fo2 entring upon him, and ouſting of him. 
The Defendant pleads a Surrender in Bar, and that without any 
Agreement 02 Acceptance. | : | 

Jn Fitzberbert, Tit. Debt 149. where the Cale is in an Action 
of Debt fo2 Rent, the Defendant pleaded in Bar, that he ſurren- 
dered, by Foꝛce of which the Plaintiff became ſeiſed: There is no 
mention of Pleading any Agreement, notwithſtanding that the 
ation was in Dilaſfirmance of the Surrender. 

Therefoze as to the Argument which has been dzawn againſt the 
Fomn of Pleading, J ſay, that if an Agreement be neceſſary to be 
pleaded: Then, J ſay, 

Firſt, That tis anſwered by an implied Aﬀent, as well as an 
expeſs Aﬀent. J would put the Caſe; Suppoſe a Leflce fox Life 
ould make a Leaſe fo2 Pears, reſerving Rent; and in Debt fox 
the Rent the Lefſee ſhould plead, That the Plaintiff befoze the 
Rent grew due lurrendꝛed to him in Reverſion, and he acceptep 
it, and Jflue is upon the Acceptance; and at the Trial it is pꝛo- 
bed, That the Plaintiff had executed a Deed of Surrender (as in 
this Caſe) to him in Reverfion in his Abſence z would not this 
turn the P2oof upon the Plaintiff, that he in Reverſion diſagreev 
to this Surrender? fo? ſurely his Agreement is prom facie pꝛe⸗ 
lumed, and then the Rule is, ſtabit præſumptio donec probetur 
in contrarium. | 


Again, J ſay it appears by the Caſes cited that it is not always 


1 pleaded, and when pleaded tis upon a ſpecial Reaſon, as J have 
g heun befoze, i. e. to tontlude the Party from Diſagreetng ; and 
40 it would be very hard to prove in Reaſon, that an Agreement 


(admitting an expreſs Aﬀent to be neceſſary) muſt be pleaded; fox 
lf it were a neceſſary Circumſtance to the Conveyance, whp then 


tis implied in Pleading ſurſumreddidit; fo it cannot be a Sur- 
tender without it, 13 ap FF 


In 


gatons being in Diſaffirmance of the Surrender, and implying a 
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erxpzels Conſent is as ſuperfluous, as to ſhetv Livery after ſaying 


3 Mod. 296, 


, mainder veſted in the Son. 2 Salk, 576. 3 Mod. 301. which was 


„— 


In Pleading of a Feoffment it is enough to ſap Feoffavit, fy 
that implies Livery; fo2 it cannot be a Feoffment without it, 

| Now why thould not ſurſumreddidit imply all neteſſat y tea. 
ſites, as well as Feoffavit? and therefoze J do not ſee that anp 
great Argument can be dzawn from the Pleading. Foz, 

1. Jt is not always to be pleaded. | 

2. Jt cannot be made out to be neceſſary ſo to plead it; fo 

Aſſent be a neceſſary requiſite, then tis implied by ſaying ſurſum. 
reddidit, as Livery is fn Feoffavit ; and then to add the Tops a 


Feoffavit. | | 
And again, Jf it were always neceſſary, it is ſufficiently a, 
ſwered by an Aſſent intended in Law; fo2 Pꝛeſumptions of Lay 
ſtand as ſtrong till the contrary appears, as an expzeſs Declars 
tion of the Party. | 


Note, A Crit of Erro: was bzought in the King's Bench um 
this Judgment, and it was there affirmed by the unanimous 
Conſent of the whole Court. £4 


Memorand. Anno quarto Willielmi & Marizz this Caſt ws 
brought by TUrit of Erro2 into the Houſe of Loos, and the Judg: 
— was there reverſed upon the Reaſons in the akozeſald 9rgu: 


n 


See. 


- It appeared afterwards, that S. L. was Non compos mentis at the 
Time of the Surrender; and 'twas adjudged in B. R. that a Sur- 
render made by one Nox compos mentis was void, ſo that the pat- 
ticular Eſtate remain'd in the Surrenderor, and the contingent Re- 


affirm'd in the Houſe of Lords. Parl. Caſes 151. Thomſon and 
Leach. 


10 
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S 5 
and in the 1 Cro. 355. Qverton and Lale Caſe ſeems the con⸗ ( 20h 9: 7 
ttarp; and ſo Marrow and Turpin's Cale in the x Cro. 715. und 


Aer hearing Arguments at the Bar, the Court gave Judg⸗ vel. 103. 


Near a ent will be u Bar; which Matters indeed do not ap- 


Termino Sancti Michaelis, Anno 1 W. & M. 
In Communi Banco. 
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- Coghill verſaz Freelove. 


N an Adlon of Debt foz Rent the Plaintiff veclared fo) 48 .] Nea 346 
] upon thꝛee ſeveral Demiſes againſt the Dekendant, us AF. 1 Sid. 338. 
ninitratrix to Thomas 


tinet, | 2 | | Keighly ard 
| Buckley. 1 Salk. 81. Show. 340. 3 Lev. 295. Poſt. 234. Pitcher — Tovey. 


The Defendant pleaded, that after the Letters of Adminiſtra⸗ 1 vent. 471. 
tion granted to her, and befoze the Rent became due, ſhe aſſigned 
to Samuel Freelove the Jndenture of Demiſe, and all her Eſtate 
and Intereſt in the Pꝛemiſſes, and that Samuel entred and was 
poſſeſſed, and that the Plaintiff had Notice of the Alignment be» 
foze the action bꝛought. 1 
To this the Plaintiff demurs. «Hs. 
t was (aid koz the Plaintiff, that the Aﬀion being bꝛought in 
the Detinet, the Alignment was no Plea z foz the admi niſtr atrix is 
charged upon the Contract of the Jnteſtate, and liable (ſo far as 


there is Aﬀets) tho” there be no Alignment. And tho' in the 3 Co. 


Freelove her late Pusband in the De. 1 Lev. 215. 


Raym. 162. 


that the Pzivity of Contral is determined by the Death of the 
Leſſee, yet an Ironmenger and Newſom's. Caſe in Latch 260. 
the contrary was reſolved. - (Note, it did not appear by Latch to 
be reſolved; but the Chief Juſtice lald it was reſolved.) So in 
17 Cat, 2. Siderfin 266. fn Heylar and Casbord's Cale it was re. 1 Lev. 147, 
ſolbed, that the Aﬀion lay again{ the Executoz upon the Contraf, * Keb. 925 
iſter an Alignment, where it was held allo, that an Executo2 cau⸗ 
not wave a Term, unlels he renounceth the whole Executozſhip. 


ment fo the Plaintiff, (Powell abſence.) As to Overton and Syd- Mod. 39 
darg Caſe, it appears by Mo. 352. that Popham and Fenner“ 
bere againſt Gawdy and Clench. Vide Poph. Rep. 121. _ 5 

It appears that the Aﬀton was bedugbt in the Debet and Deci- 
net, and by a Pꝛebendary upon the Leaſe of his Pꝛedetellas, and then 


e urged in the Cale, as cited by my Lozd Coke, and 
tepoxted by Cro. Eljz. 353. Bat thep go upon the Pzivity of Con- 
or (aid to be diſſolved by the Death of the Lelfee. Sed vid. 

ich 261. that Caſe ſaid not to be reſolved, ap cite by Co. 
(” A 


. 
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and ſo Noy's Rep. 77. And foꝛ Marrow and Turpin's Caſe there 
is an Acceptance of the Rent of the Aſſignee pleaded, as appears 
by « Cro. 715. tho' that doth not appear to be inſiſted on by the 
Books which repozt the Caſe; however the later Authozities are 


clear, that the Action lies in the Detinet after an Alignment, ag 
appears by the Caſes cited. Judicium pro Quer. 


Note, The Court was moved upon the Caſe of Perſons Out, 
lawed upon MWeſne Pꝛoceſs befoze the late ad of General Pardon, 
2 Willielmi & Mariæ, it being pꝛovided by the ſaid Act, that no 
P2oceſs of Dutlawzp, at the Suit of any Plaintiff, ſhall be ſaped 
02 avoided, unteſs the Defendant appears and puts in Bail (where 
by Law Bail is neceſſary) and takes foꝛth a TUrit of Scire Facizz 
againſt the Party at whoſe Suit he was outlawed, 
CUbether the Defendant, bekoze he can have the Benefit of this 
Pardon, muſt pay the Coſts to the Platntiff of the Outlawy, 


thcre being no Mention of any Thing, but his appearing and put- 
ting tn of Ball? 4 h | 

The Court were of Opinion, that he muſt pay the Coſts, and to 
take the Act otherwiſe would be a great Pꝛejudice to the Plaintiff, 
who did no wong. * 

And Pollexfen, Chief Juſtice ſaid, that the Pꝛact ice had been 
upon the General Ad of Pardon, 25 Car. 2. cap. 5. and pet in that 
Statute the Clauſe concerning Dutlawꝛies is to the ſame Purpole, 


and no Mention made of the Coſts of the Party. 
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Denny verſus Mazey. 


Replevia Eſſex' ſſ. OCIMON MATEY nuper de Bocking in Com pz. 

| dict Clothier ſum” fait ad reſpondend' Samueli Den 

ny de placito quare cepit un Equul' ipſius Samuelis & cum injuſt 

detinuit contra vadios & pleg', &c. Et unde idem Samuel per Jo 

hannem Meriton Attorn' fuum queritur quod pdia' Simon vicelino 

ſexto die Septembris anno regni Dom' & Dominæ Regis & Regin? 

nunc primo apud Bocking in quodam loco ibidem (vocat' Tow 

field) cepit un Equul' nigr. (Anglice, Black Hoꝛte⸗ Colt) ipli 

Samnelis & eum injuſte detinuit contra vad & pleg quouſque, lc 

unde dic quod deteriorat eſt & dampn habet ad valentiam deren 

Hibrarum & inde produc' ſectam, &c. | | W 
growry per Et pred. Simon per Stephan. Hales Attorn' ſuum ven. & def 

Cant. vim & injor: quando, &c. & bene advocat captionem Equuli pi 

dict in prædicto loco in quo, &c. & juſte, &c. quia dic d 0 

ante prædict tempus quo ſupponitur captionem Equuli predic 

les. ſched ia quædam Elizabetha Mann Vid' fuit ſeiſit. de przdid. loco in 10 

&c. in dominico ſao ut de feodo & fic ſeiſit. exiſten, proj ou 


* 
* * 
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Elizabetha ante pd. tempus quo, &c. ſcilicet viceſimo die Septembr. 
anno regni Dom. & Dominz Regis & Reginz nunc primo apud 
Bocking pred. dimiſit eidem Simoni locum præd. in quo, &c. ha- anddemiſ:dco 
bend. & occupand. eidem Simoni abinde per ſpacium unius anni . 

tune prox; ſequen & ſic de anno in annum quamdiu ambabas par- ; 

tibus placer Virtare cujus dimiſſionis idem Simon poſtea & ante Th. avowan: 
pred rempus quo, &c. ſcilicet viceſimo primo die ejuſdem menſis entred and was 
Sptembr. in Pd. loco intravit & fuit inde poſſeſſionat Ipſoque si- pollclled. 


fr mone fic inde poſſeſſionat. exiſten. quia Equul. prædict. præd. tem- 
, pore quo, &c. fuit in prædicto loco in quo, &c. herbam ſuam ib - ,,q teck the 
0 idem tune crefcen. depaſcen & 'dampn' ibidem facien. idem Simon: S Vamage- 
d dene advocat capc onem Equuli præd. in prædicto loco in quo, Frays jug 
te bc. Et juſte. &c damn” ibidem fic facien. Et hoc parat. eſt, verifi- Ram 
3 care unde. pet, Judic. & retorn. præd. Equuli una cum dampnis mis 06 Colts and 
& cuſtag ſuis in hac parte appolit. juxta formam Statuti in hujuſ- cording ro thd 
is modi caſu edit & provis fibi adjudicari, cc. u pzc 
15 Et prædict Samuel dic” qd præd. Simon ratione præallegata cap- Fl ads in Bar 
It conem Equuli pred: in pred. loco in quo, &c, juſtam advocare non that. S. Tal 
debet quia dic. quod præd. Elizabetha Mann Vid. ante præd. tem- fans 
(0 pus quo, &c. fuit &. adhuc eſt ſeifit. de præd. Clauſo in quo, &c, Pwiſc te che 
1 cum perti n. int. alia in dominico ſuo ut de feodo Et fic inde ſeiſit. Confei the 
© exiſten. eadem Elizabetha ante pd. tempus quo, &c. ſcilicet quinto Hemi. ro the 
at dic Juni anno regni dictoru Dom Regis & Dominz Reginæ nunt ien for fs 


primo ſupradicto apud Bocking pd. dimiſit præfat. Samueli idem 
Clauſum cum pertin. in quo, &. inter alia habend. a ſecundo die 
Marti tunc ult' pterit. pro ſex annis ab eodem ſecundo die Martii +» 

prox. ſequen. Virtute cujus dimifſionis idem Samuel ante pd. tem- 

pus quo, &c. in Clauſum illud in quo, &. inter alia intravit & 

fuit & adhuc exiſtit inde poſſeſſionat & ſie inde poſſeſſionat. exiſten. The Plaincif 
idem Samuel ante præd. tempus quo, &c. poſuit Equul' præd. in ee. BY. 
idem Clauſum in quo, &c. ad herbam ibidem tanc creſcen. depaſ- ; 
cend. Et. Equulus ille prædicto tempore quo, &c. fuit in eodem 
Clauſo-in'quo, &c. Herbam ibidem tunc crefcen. depaſcen' quo- 

ulque prædictus Simon prædicto vicefimo ſexto die Septembris an- 


imo no primo ſupradicto apud Bocking 1 ict „ And the Defei 

i pud 'Bocking præd' in prædict- Clauſo (vo- and the Befen- 
x _ Townſfield) cepit Equulum illum & eum injuſte detinuit — 11 
pſi * N pleg quouſque, &c. prout ipſe idem Samuel ſuperius 4 

& eng eum queritur Abſque hoc quod præd. Elizabetha Mann di- ,,u; bes 
cem 8 t præd. Simoni prædict Joc. in quo, &c. modo & forma put pd. that . 85 75 

22 per advorat ſu m præd ſuperius ſupponit. Et hoc parat wwine modo. 

fend in venticare unde ex/quo præd. Simon capc onem Equuli prædicti pode 
pt. 1 Clauſo in quo, &c. ſuperins cogn. idem Samuel pet. is biy Agent 
quod cum & dampna'ſua occone capc onis & injuſtæ detenc'onis & dH, Kt. 
did! Equuli Ulius fibi adjudicari,' &c, & | 
dicke 9 
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Demurrer to 
he Ple 5 1 og? ace f " mi 
+ ſuperius replicand. placitat' materiaq; in eodem content minus ſuf. 


ficien in lege exiſtunt ad ipſum Samuel' ace onem præd' verſus eum 
habend. manutenend. quodque ipſe ad placitum illud modo & for. 
ma præd. replicand. placitat. neceſſe ion habet nec per legem ter. 


ræ tenetur aliquo modo reſpondere & hoc parat. eſt verificare unde 


pet' Judicium fi præd. Samuel ace onem ſuam præd. inde verſus 
; eum habere debeat, 8&c. -; TRAY Pat ifs 
Joi der in be- Et prædict Samuel ex quo ipſe ſufficien' materiam in lege in re- 
W plicatione ſua prædicta ad ace onem ſuam præd' verſus præſat. di. 
- monem habend. manutenend' ſuperius allegavit quam ipſe part. 
eſt verificare quam quidem materiam idem Simon non dedic nec ad 
ill aliqqualit. reſpondet ſed verification. ill. admittere omnino recuſat 
idem Samuel ut prius pet. Judicium & dampna ſua occ'one 
c onis & injuſtz detentionis Equuli illius ſibi adjudicari, &c. & quia 
Juſtic' hic ſe adviſare volunt de & ſuper præmiſſis priuſquam ju- 
dicium inde rendant dies dat eſt partibus predictis hicuſque— ad 
audiend* inde Judicium ſuam eo quod ĩidem juſtic inde non- 
dum, &c. T7 


XI Denny verſus Mazey. 8 


N a Replevin the Plaintiff declared of taking of his Þozſe- 
Colt at S. in quodam loco vocat. Townfield. 
The Defendanbſaith, that befoze the Taking, one Elizabeth Mann 
was ſeiled in Fee de præd' loco in quo, &c. and 20 Septemb. Anno 
primo Willichni & Mariæ demiſed the Pꝛemiſſes to him fo2 a Pear 
then next enſuing, and that he entred, and allowed the Taking 
of the Plaintiff's Hoſe Damage-Felant. - _. 
The Plaintiff replied, that the ſaid Elizabeth Mann was felt 
of the Pꝛemiſſes in Fee, and befoze the Leaſe to the Abowanl, 
- (viz.) the 5th of June, in the ſaid firſt Pear of the King and 
Queen, the demiſed to the Plaintiff the Pzemiſſes, habend. front 
the ſecond Day of March then laſt paſt fo2 the Term of ſix Veats; 
bp Uirtue of which he entered, and put his Þozſe into the Pu 
miſles, and traverſeth the Leaſe made to the Uvowant. = 
| Toa this the Avowant demurred generally. 5 
z Luw. _ Pollexfen, Chief Juſtice, inclined, that the Tri 
£555 1932 Cauſe of Demurrer, tha it might have been omitted. be (ai 
A. b 8:,103. there were divers Authozities againſ> Heylar's Cale in the 6 = 
Traverls 24, which is-repozted to the ſame Effet in Mo. 531. 1 Cr. 65 
Matter is 8 1 Cro, 754. Covert's Cale 4 and the 3 genecally are ＋ 
confelſedand that there need de no Traverſe, as the Biſhop of Salisbury The 
avoided. Hunt in 3 Cro. 581. and Kellend and — 3 Cro. 494 7 
other Juſtices doubted, relying upon the Authozity of Heylars C 4 
and Rice and Harveſton's Caſe, 2 Cro. 299, and Yelv. 1 2 1 
where tis ſaid, that ſuch a Traverſe makes the Plea vile 
es. 2 | 5 A 
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Et prædict Simon dic. quod przd. placitum prædict Samuel. 


Traverſe was 10 | 
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vid. Mo. 557. But here the Demurrer being general, tis but 
Patter of Fozm, and clearly aided by the Statute of 27 Eliz. 
where if one confeſs and avoid and traverſe, tis in Nature of. 
a double Plea. Vid. that it is good upon a general Demurrer, 
Edwards and Woodden, 3 Cro. 323. ſo Judgment was by the 
whole Court given fo2 the Plathtiff, | 


Wood ward verſus Fox. 


Quod vide antea ultimo Termino, 


HE Caſe was this Term argued again by Serjeant Pem- Aten 185. 
berton fo2 the Defendant, and by Serjeant Powell foz the 3 Lev. 285. 

Plaintiff ; upon the Point, TUhether the Nomination to the Df. Poſtea 257, 
fice, being; kozfeited by the Statute of Ed. 6, ft did belong ta the 
king, 02 the Biſhop: (tn whoſe Diocefe the Archdeaconry was) ty 
makethe-Renifter? e bon) | Ree e 

But Pollexfen, Chief Juſtice, deſired them to-conſiver, Mhe 
ther the NN he had a Right by the Statute). could 
— this Dffice of the Regiſter, befoze Office found of the Foxfet- 
ture? ; 2434 & > | JEN | 

Note, In Caſe of Simony the Pꝛelentation veſts in the Ging Q. antes 25; 
vithout Dffice, Adjornatur. Vide poſt. 267. 


Morgan verſus Hunt. 


5 Covenant the Platntiff declared, that the Oetendant let ig 
him a certain Honife and Lands, and covenanted thac be ſhoull 
luletly and peaceably enjoy it, wfthotit any Manner of Intetruptt⸗ 
on, Yoleſtation.o2 Oiſturbance z and that by Uirtue of the ſald De⸗ 
miſe he entred, and ſottte Time after the Defendant exhibited a 
Bal againſt the Plaintiff in the Court of Chancery, wherein be 
herzen the Platnticf with plonghing up Yeadgws, aav the com- 
mung ot vtvers Waſtes ; and pid obtain an Jiiſtinzion aut of 
te fa Court agatuſt the Pfaintiff, whereby be was tntercupted in 
iis Plottghing, &c./ ad that afterwards the tau Bill was diſnitC- 
ta 201. Coſts, and fo the Defenvant dad dozen his Co- 
Ater a Uerdi# fo2 the Plarntiff (J know not twon what Ifſue) it 
vs moved in Arteſt of Judgme e. 
gau, that here was no ſufffcient Byrach let kon. It was (arg 

b the Law does not take Mottce of P2oceedings in Chancety, 

when. 205. it is ſaid, if one be poſſeſſed of Lands by Extent, and 

e Dectee in a Court of Equity he is fozced to pay A mo 


wa. 
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2 Cro. 68. 
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a * an Sieument it was moved in Arreſt of Judgm 


1 Vent 195. 


— our ot the Lands, this ſhall not be a legal Eviction 02 Recovery 
fo2 ſo much. 
Secondly, The Suſt in Chancery here is not touching the Lef. 
fre 8 Eſtate oz Title, but foz Taſte, which he ought not to do; 
and tho the Suit might be groundleſs, pet it not relating to 
his Title oz Pofſeſion, was no Beach of Covenant. 

The Judgment was ſtayed by the Opinion of the whole Court, 
koz the laſt Reaſon; fo2 this was no Interruption oz Diſturbance 
1 the Covenant, the Subject Matter of the Sult being fo! 

aſte. 

But the Court will take Notite ok a Suit in Chancerp, and 
1 Cro. 768. an Aflumpſit in Conſideration of deſiſting from ex 
piditing a Bll in Chancery was held a good Conſideration, 


Anonymus | 


Na Covenant, that the Defendant ould keep in good Kepair | 
the Houle, Duthouſes and Stables; and the Beach aligned 
as, that the Defendant had permitted the Backs in the Stable 
to be in Decay, 
_ After Uerdi# koz the Plaintiff, it was moved in Arreſt of Judg: 
ment, that the Plaintiff had not ſet fo2th that the Racks were 
fixed in the Stable, and ſo Part of the Freehold; koꝛ they might 
be in the Stable and lie looſe. 

Pollexfen, Chief Juſtice, was of Opinion, that it ought to have 
been ſhewn tn the Declaration, that the Racks were let up and 

red. ., 

But the other Juſtices conceived, that it ſhould be intended 
that they were Backs fired fo2 Uſe in the Stable; and it would 
be very remote to give it any other Conſttruiion. And lo Jude 
ment was given fo2 the Plaintiff, 


Moore verſus Farſdon. . 


nent, that the 

Plaintiff had declared of two Demiles, (viz.) bat] S, d. 
miſled 10 Acres of Land to bim, and that J. N. had demiſe 10 
other Acres ok Land to him, Habend' faz the Term of five am 
&c. and that he entered into the Dune demiled to him by 18 
and J. N. in forma prædict. 

After Uerdi#, .upon Mot guilty koz the Plaintiff, it was 0 
jected, that in one of the Demiſes- there is no certain Term 
Fetz; ko: the Habend can be referred only to the Demiſe 
S. . that nn ente wb ves 


Vu 
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But the Court held, that the Habend* ſhould be a good Limita- 
tion of both Demiſes fo? five Pears z and when tis ſhewn, that 
the Plaintiff entred into the Pꝛemiſſes demiſed to him in forma 
przdict', that is an Averment that all was demiſed fo2 five Years, 
to? that is the forma præd'z as Lands let to A. fo2 his Life, 
Remainder to B. in forma præd', this is an Eſtate to B. fo? Lite, 
and ſo Judgment was given koz the Plaintiff. | 
afterwards a tit of Erro2 was bzought upon this Judgment 


which was entred, Hill. 3 W. & M. Roll. 364. in B. R. and 
Judgment was thereupon affirmed. 


Anonymus. 


In an acklon upon the Statute ok Hue and Cry, it was after Hue and 
Qervi moved in Arreſt of Judgment, that in the Recital vf 77 
the Statute there were Uariances from the Statutes and Dmil- ; $a1k. 614. 
ſions. 3 Salk. 184. 
Firſt, There was no Mention of Burning of Houſes in the = * 
| Recital, but that it is in the Statute. 
Non allocatur: Foꝛ tis not neceſſary to (ct fozth moze in the 
Declaration than is pertinent to the Action. 
Secondly, The Statute is, that the Country ſhauld anſwer foz 
the Bodies of the Walefaf#o2s; and the Recital is, Qd' patria re- 
ſpondeat p Malefactoribus, the Senſe of which is, that the Coun- 
tey ſhould ſtand in their Stead: (Uhereas the Meaning of the 
Statute is, that they ſhould p2oduce their Perfons. | 
Sed non allocatur: Foz it is in the Recital of the Declaration, 
it well anſwers the Senſe of the Statute, 


r 


Anonymus. 


[ an Acklon of Treſpaſs, quare Clauſum fregit, and digging up 
and carrying away of his Trees. ; 

It appeared upon the Evidence, that the Defendant had entered 
into the Plaintiff's Cloſe, and digged up ſeveral Roots of his 

tees, and-removed them to a Place on the ſame Gzoiind, about 
two Pards Diſtance off. : 

And the Queſtion was, whether this were ſuch a Carrying a- 
Way, as that the Plaintiff ſhould have full Coſts, 02 only Coſts 
accoding to the late Statute, where the Damages are under 
405. as was in this Caſe ? | | 

Pollexfen, Chief Juſtice, and Rokeby (Powell abſente,) were of 1 Salk. 193 
unten. that the Plaintiff was to have full Coſts, becauſe the 7 11 
dots were carried from the Place where they were digged, tho 
— temoved off from the Gzound ; and they laid, that it had been 
* Felonp to take and remove Things with an Intent to ſteal 
1 em, tho laid at a (mali Diſtance from the Place, and not car- 

id out of the Poule, oꝛ the line. | Ventris 


w 
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Vencris contelbed, that the Taking of the Roots and Lyn 
them alittle way off in the ſame Yan's-Gz0und, could not be taten 
ds en aſportavit, any it differed from the Caſe of Stealing; t,, 
Taking Goods as a Thief is the Felony, and it doth not lie in the 
carrying them off, but in the Felonious Intent in the Taking, 
5 by the Opinion of the other two the Plaint ick had his cu 
Coſts, wes 4 


* 
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Anonymus. 


T was moved fo2 a Prohibition to the Eccleſiaſtical Court, 
I to ffap a Suit fo2 Dilapivations, by the Succeſſoz againſt the 
Executo? of the fozmer Jncumbent, upon the late General qt of 
= | fo2 that all Suits fox Dffences of Jnceft,” Simojy 6 
flapidations, are ercepted in the Ac, unleſs commenced an 
depending befo2s ſuch a Day, (viz.) the zoth Dap of March lat; 

and this Suit was commenced ſince. | 
Q.Inft, Leg, The whole Court, upon hearing of Counſel at the Bar, an 
540, 541. Conſideration of the Batter, concetved, that the Parliament never 
intended to take away the Succefſoz's Remedy faz Dilapidations; 
fo2 that would be to eale the Erecuto2 of the laſt Jncumbent, 
who was the-TArong-doer, and tranſlate the Charge to the Suc- 
ceſſoꝛ : But they would intend this Exception of ſuch Sutts as 
might be in the Eccleſiaſtical Court ex Officio againſt the Dile 
—.. Þibato2 himſelf, to puniſh it as a Crime againſt the Eccleſiaſtical 
| Law, and to pardon it, unleſs there were Pzoſecutfon befoy! the 
| Da afozeſa(d. - And (o the Pꝛohibition was denied. 


Note, Jf a Sheriff of a County in a City be in Contempt. 
the Attachment is to go to the Cozoner, and not to the Yap! 0! 
Chief Officer of the Cozpozation in ſich City oz Town : aud 
| the Offender be out of his Dffice, the Attachment ſhall be diteied 
5 to the new Sheriff. 


——  ————_— 
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Gawden verſur Draper. 


1N an Action of Covenant the Plaintiff declared upon a Deed 
of Covenant by Indenture, made between the Oefendant and 
him, whereby the Defendant covenanted with the Plaintiff, That 
Grab. (CUlife: of the Defendant) ſhould be permitted to live ſepa- 
rate from the Defendant, until the Defendant and the ſaid Sarah 
by Uriting under their ſeveral Hands, atteſted by two TUitnel: 

ſes, ould give Motſce to each other, that they would again co- 
habit. And further tovenanted, That he the Defendant, during 
the Covertures and until ſuch Notice ſhould be given of their De- 
ſires to cohabit, as afozelaid, would pap to the Plaintiff fo2 the 


Date of the ſaid Indenture to the Time of the ſatd Suit, div 
live ſeparate. from the Defendant, and no Notice of Cohabitatton, 
as afozeſaid, had been given during that Time, of either Sidet 
Ind fo2 75 l. fo2 one Quarter's Payment of the ſaid 3001. which 
was to be paid at our Lady-day laſt, the Action is bꝛought. | 
The Defendant pleads in Bar, That after the Indenture afoze- 
aid, and befo2e the Acion bought, another Indenture was mave 
between the. Dekendaut and the (aid Sarah his. Tife, of the one 
Part, and the Plainttff of the other Part, which the Defendant 
pfert hie in Cur. reciting the ſafd-firſf Jndenture z and kurther 
reciting, That the Defendant and the ſaid Sarah did then intend 
to cohabft,” and did at that Time cohabit, and expreſſing that it 
was the true Intent and Meaning ok all the ſaid. Parties to the 
aid Imdenture p2oduced. ut ſupra, by the Defendant, That lo 
ong as the Defendant and the laid Sarah ſhould agree to cohabit, 
the ſaid annual Papment ſhould ceaſe, And the Plaintiff did by 
the ſaid laſt mentioned. Indenture, by the Appointment of the laid 
arth, ag appointed by her, being Party thereunto, and her 
Signing, Sealing and Deliverp theteof, covenant and agree 
with the Defendant, That ſo long as the Defendant and the ſaid 
rah ſhould cohabit, he ſhould be ſaved harmleſs. from the ſaid 
30. annual Payment ; and that it ſhould be lawful fo; him (du- 
ng ſuch Cohabitation) to detain the tame, ut per dictam Inden- 
uram plenius apparet, and averreth, That ever ſince the laſt 
py an Indenture they did cohabit, and demands Judgment 
The Þlaintiff replies, That they did not cohabit modo & for- 
iu probt the Dekendant placitando allegavit, & hoc petit quod 
"Jirar, &c. And to that the Defendant demurted, 


Ff Birch, 


Paintenance of the ſaid Sarah, 300 J. per-Annum, at four quar- 
terly Payments; and ſets fozth, That the ſaid Sarah, ftom the 
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Birch, Serjeant, argued fo2 the Defendant, That this late, 
Indenture, which (ets fozth a mutual Agreement to cohabit, an 
that they did cohabit, which is alledged in the Bar, and confegyg 
by the Demurrer, had diſpenſed with thoſe Circumſtances, (vir) 
A Writing mutually ſubſcribed, atteſted by two Clittnefſes, gt: 
ving Notice of each Party s Intention ſo to cohabit; and this 
Covenant, That it ſhould be lawful foz the Defendant to betgin 

the (ame ſo long as ſuch Cohabitation (ould continue, ag js 
therein mentioned, might well be pleaded in Bar to the gan 

9 brought upon the firſt Indenture. $1307 7725117908 

Salk. 373. But by the Opinion of the whole Court Judgment was giv 

vow, 46: koz the Plaintiff ; fo2 they held, That unleſa the Cohabitation hid 

Rent on a Veen according to the firſt Jndenture, it was no Bar; fo2 the lun 

Leaſe for Deen had not taken away the Effet of the fozmer 5, a later Con. 

ee; — nant cannot be pleaded in Bar of a fozmer. But the Defendaie 

pleads in Bar on bing bis Action upon the laſt Jndenture, if he would jc | 

a nan mile „ eat“: e wa 

22 - dg. & Leſſee ſhould dedu& ſo much for Charges; and adjudged, that the Covenant be 


in the ſame Deed, may be well pleaded in Bar, the Thing being executory; and the Party ful 
not be put to Circuity of Action to bring Covenant. 1 Lev. N and Carne, 


— x oy — 2 — ww & Fa my. 


. | Anonymus. 
4 ieri facias was taken out, which was executed after the pat⸗ 

ty was dead upon the Goods in the Hands of the Cxecuto}; 
but the Teſte was befoze his Death. But it appeated, that the 

Delivery to the Sheriffs, and Envoz\ment thereupon, adcopding 

to the new Statute of 29 Car. 2. was after his Death, _ 

: Mod. 188. The Court held, That at the Common Lab the Execution had 
' $604;3:%: been clearly good: But the Statute 18. That the Pzopetty of he 
Goods ſhall be bound from the Delivery of the Writ to the 946 


— 7 Fi. riff, | | as y 
bete by che And the Coutt rather fncliney, That the Execution was gold 
Plaintiff's and that the Statute was made koz the Benefit of Strangers, ws 
veath. might have a Citle to the Goods between the Teſte of the Cu 

32% of Exectition, and Time of the Deltvery thereof to the Shetif 
But as to the Party himtelk, the Goods were bound ftom t# 
Teſte ever ſinte the Statnte of Vicefimo nono Car. 2. But it vi 
o2vered to be farther ſpoken to. TY 
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Watmough verſy; Holgate. 
Eborum ſſ. Illielmus Hol 


P Holgate 
de Sa wley in Com Eboru it ad reſpondend* Ro- 
berto Watmough Radulp Willielmo Swire de pla. 

to quod reddat eis uas eis debet & injuſte de. 
tinet, &c. Et unde i Iphus & Willielmus Swire 
per Robertum Scater uod cum prædict Williel- 
mus Hol | Domini egis Jacobi 
ſetundi quoddam ſcripturis 
ſaum obligatoriu oberto Radulpho & 
Willielmo Swir ſolvend' eiſdem RO. 
berto Radulpho inde requiſit. fuiſſet præd 
tamen Willielmus quiſit. præd' quadraginta 
libras eiſdem Ro telmo Swire nondum red- 
didit ſed ill. eis h it & adhuc contradicit 
unde dic. qd deteriorat lentiam viginti 
librar. Et inde produc' ſeam, &c. E in Cur. ſcrip- 
tum præd m pred. in forma præd. teſtatur cujus da? 
jg eſt die & anno ſupra a N Wa, 


kr prrdick Willielinus Holgate per Ioan 
ſaum veñ & de d 22 


he Award, O 


„ to + XxX 6 £2 


ne, of and concerning 
Ms, Cauſe any Cauſes of Actions, S 
Spetiaitte 


lon to be vold, 
Ff 2 


=_ 
prædict Peoman alias dictus Wilſie 


— 


in 


ondition. 


rn' The bei 
Et pet. auditum 

Conditionis e- TEN 
The Condition of this Which is for 
bounden William Holgate 


ad 


the Pertorm- 
ance of an A. 
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The Defendant in Foꝛte. Quibus leckis & auditis idem Willielmus Holgate di 


Ne nos d. præd Robertus Radulphus & Willielmus Swire actionem ſuam 
made uo A. præd. inde verſus eum habere non debent quia dic. qd. præd. Am. 
: broſius Pudſey & Thomas Parker Arbitratores præd' poſt confetig. 
hem ſcripti prazd* ad vel ante prædict'ꝰ undecimum diem Noveg. 
bris in Conditione ſcripti præd mentionat᷑ nullum fecer. arbitrium 
inter partes præd' in Conditione prædict' ſuperius mentionat de & 
in præmiſſis in Conditione prædict. ſuperius 8 Et hoc paraty 
eſt verificare unde petit Judicium ſi przd' Robertus Radulphus & 
Willielmus Swire actionem ſuam præd' inde verſus eum habere de. 
— beant, &c. | ; 
The Plaintiff Et præd. Robertus Radulphus & Willielmus Swire dicunt quod 
forth the A. jipſi ꝓ aliqua per pfat. Willielmum Holgate ſuperius placitando al. 
3 jegat ab actione ſua præd. verſus eum habend. pcludi non debent 
Quia die. quod prædicti Ambroſius Pudſey & Thomas Parker Ar. 
bitratores in Conditione prædict' ſuperius nominat. accepto ſuper | 
ſe onere arbitrandi inter partes præd' de & ſuper præmiſſis in Con- 
ditione prædicta ſuperius mentionat poſt confectionem (cripti pred, 
& ante prædictum undecimum diem Novembris in Conditione pd. 
ſuperius ſpec ſcilicet decimo die Novembris anno regni Domini 
Jacobi ſecundi nup Regis Angliæ quarto apud Gisborne præd. fecer, 
| quoddam arbitrium ſuum in ſcriptis ſub manibus & ſigillis ſuis de 
The Award. & ſuper pmiſſis præd. adtunc & ibidem partibus præd. parat. fore 
us. deliberand. per quod quidem arbitrium idem Arbitratores arbitra- 
ver & ordinaver de & ſuper præmiſſis in Conditione præd. ſuperius 
ſpec' modo & forma ſequeD, videlicet, quod præd Willielmus Hol- 
gate bene & veracit᷑ ſolveret ſeu ſolvi cauſaret eiſdem Roberto Wat- 
mough Radulpho Duxbury & Willielmo Swire vel eorum alicui 
ſummam quindecim librar. legalis monetæ Angliz ad vel ante pri- 
mum diem Decembris tunc px' ſequem qui Arbitratores pred. judi- 
caver. præd. Robertum Radulphum & Willielmum Swire ſuſtinvilſ 
in cuſtag' & dampnis ratione cujuſdam ſez ſine cauſa per did 
Willielmum Holgate verſus ipſos Robertum Radulphum & Wil 
lielmum Swire proſecut᷑ Et ulterius Arbitratores pd. ordinaver. 
quod omnes ſectæ & differentiæ inter dict Willielm̃ Holgate ex um 
Thar all suits Parte & ipſos dictos Robertum Radulphum & Willielmum Swire er 
ſhould ceaſe. altera parte quæ mot habit᷑ ſive depend fuer ante diem dat ſcript 
Obligatorii præd. abſolut. ceſſarent vacuæ forent & determinarentir 
prout per idem arbitrium inter alia plenius liquet & apparet. 
przd' Robertus Radulphus & Willielmus Swire proteſtando quod 
przd Willielmus Holgate non obſervavit performavit perimplevi 
vel cuſtodivit aliquod in arbitrio prædicto ſuperius ſpec ex parte 
ipſius Willielm̃ Holgate obſervand performand perimplend ſeu ci 
A Breach of ſtodiend. In facto iidem Robertus Radulphus & Willielmus Swi 
Agne te dicunt quod præd Willielmus Holgate non ſolvit prædict Rob. 


2 to Radulpho & Willielmo Swire vel eorum alicui ſummam Ain 
3 


Sr ing — 8 8 


S. SS . ee 


— — 
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decim librarum ſuper prædict. primum diem Decembr. tunc prox, 

ſequen. dat. arbitrii præd' quas eis vel eorum alicui ſuper eundum 

diem ſolviſſe debait ſecundum formam & effectum arbitrii prædict. 

Et hoc parat. ſont verificare unde pet Judic. & debitum ſuum præd 

vnacum dampnis ſuis occaſione detentionis debiti illius ſibi ad ju- 

dicari, &c. 3 * F „„ : '1 * 
Et pred. Willielmus Holgate dic. quod placitum præd. prædict. The Defendane 

Roberti Radulphi & Willielmi Swire modo & forma ſupius repli. 

tand placitat᷑ minus ſufficien. in lege exiſtit ad przdi&' Robertum 

Radulphum & Willielmum Swire ad actionem ſuam pd, verſus ipm 

Willielmum Holgate habend' manutenend' quodg; ipſe ad replica- 

tionem illam modo & forma præd. placitat᷑ neceſſe non habet nec 

p legem terræ tenetur reſpondere Et hoc parat eſt verificare unde 

q defectu ſufficien' replicationis in hac parte idem Willielmus Hol- 

gate pet judic' & quod præd Robertus Radulphus & Willielmus 

Swire ab actione ſua prædicta verſus eum habend' præcludantur, 


Et præd. Robertus Radulphus & Willielm' Swire ex quo ipſi ſuffi The ph 
den' materiam in lege ad actionem ſuam præd' verſus pfa? Wilſiel 20 00m 
mum Holgate habend manutenend ſuperius replicando allegaver. 

quam ipfi parat᷑ ſunt verificare Quam quidem materiam prædict 

Willielm' Holgate non dedic nec ad eam aliqualit. reſpondet ſed 
verificationem illam adtmtttere omnino recuſavit itdem Robertus Ra- 

dulphus & Willielm̃ Swire ut prius pet Judic' & debitum ſuum 

przd unacum dampnis ſuis occaſione detentionis debiti illius eis ad- 

judicarl, &c. Et quia Juſtic. hic ſe adviſare volunt de & ſup pmiſ- 

fs priuſquam Jadie ſuum inde reddant dies dat eſt partibus pd hic 

ulq; a die Sancti Michaelies in un menſem de audiendo inde Judi- 

cio ſuo eo quod iidem juſtic hic inde nondum, &c. 


Watmough & al' verſus Holgate. 


A* Alon of Debt upon a Bond of 40. 
The Condition was to perfozm an Award to be made of 5. C. 3 Le. 
all Batters between them. = 
The Defendant pleaded no Award made. 
The Plaintiffs replied, and ſet fozth an Award to have been 1 Sauna.z26, 
made de præmiſſis, (viz.) That the Defendant. ſhould pay to the 377: 


2 Dany. 246, 


2 Lutw, 550, 


Plaintiffs 151. at oz befoze the firſt Day of December then next 570. 


ing, which the Arbitratozs did judge the Plaintiffs to have 
cum in Coſts and Damages, by Reaſon ok a Suit without 
aule commenced by the Defendant again# the now Plaintiffs. 


And 


| 
| ' 
; * 
* 
| * 
* a 
; * 
U * | 
* * a 
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And further the Award was, That all Suits and Differences 
between the ſatd Parties, which were depending befoze the Date 
.of the Bond, ſhould ceaſe and determine; and in facto dicunt, 

that the Defendant had not paid the ſaid 15 J. upon the 1ſt Day 

of December in the ſaid Award mentioned. 

And to this the Defendant demurred. | 

It was argued, Firſt, That the Award was all of one Side; 

fo2 it doth not appear that there was any Difference between the 
Parties, ſaving the Suit upon which the Coſts are awarded, (i, 

151. and that was the Suit of the now Defendant; and what Be. 

nefit hath he by Staying his own Suit, and paying 151. fo2 Colls: 
Judgment: — Secondly, They aflign the Beach, that the 151. was not pad 
was given for upon the iſt Day of December, ſo it might be paid befoze; and 
9 the Award is to pay it ad vel ante primum diem Decembris. 
be did not It was anſwered to the firſt, That there might be well inten: 
pay iron the ed other Differences, tho not ſet fozth. 1 
cemder, be Again, F02 ought appears, the Plaintiff in the Ac ion mention, 
might have d in the Award might be ſubjet to have Coſts tared at the ]yoſe- 
paid beg cution of the then Defendant, whereas this Award ſtops the De 
of Decem- fendant from applying to the Court fo2 Coſts. RAP 
ber;andtho. Ag to the Second, It Jſlue be taken upon ſolvit ad diem, Pap: 
Bz che ay ment befoze the Day maintains the Illu. 
is good Pay- The Court inclined, that the Award was good. Sed adjorns- 


ment at the tur. 

Day, where : p 1 . | 

Payment at the Day is pleaded; yet in Pleading the Parties ought to purſue the Words of the 
Condition. 3 Lev. 293. this Caſe. 8 5 


Humphreys verſus Bethily. 
Quod vide antea ultimo Termino. 


Antea 198. '* ÞE Court now delivered their Opinions, That the Double 
neſs in the Declaration was cured by Anſwering, and ne 

Exteption can be taken to it upon the General Demurrer. And 

the Caſe in 1 Roll. Rep. 112. Saunders and Crowley, is the (am 


with this. Judicium pro Quer. | 


jble- 
10 
And 
(am! 


Wi 
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The Lord Lexington verſus Clarke and his Wilke. 


Trin. 1 Willielmi & Mariz, Rot. 1539. 


N an Aſſumpſit the Plaintiff ſet fozth, That the 25th of March 
1685. he had demiſed to William Brady, the fozmer Pusband 
of the now Defendant's Wife, divers Lands at the Rent of 320l. 
per Annum to hold at Mill, and that there was due from the ſat 
Brady 150 l. fo: Half a Peat's Kent, and that he died poſſeſſed of 
the Pꝛemiſſes, and thut the CUife of the now Defendant, while 
the was ſole, and foon after the Death of the ſad Brady her late 
busband, in Conſideration that the Plaintiff would permit her to 
hold and enjoy the Pꝛemiſſes till our Lady-day next enſuing the 
Deceaſe of her ſaid Hugsband, and permit Her to remove divers 
Poſts, Rails and other Things, fixed and placed upon the J2e- 
miſſes by her ſaid Þugband, did pzomiſe to the Plaintiff; That 
ſhe as well the afozeſatd 1601. that then was in arrear (as afoze- 
lald) in the Life ot her late wusband, as alſo 260 J. moe, would 
well and truly pay; and ſhews, that ſhe did enjoy the ſald Pe- 
miſſes by the Permiſſion of the Plaintiff till Lady-day afozeſatd : 
Ind that he ſuffered her alſo to take away the Things befoze-men- 
tiotied; pet ſhe, when ſhe was fole, noz. the Defendant oz ſhe, 
linte her Marriage, did not pay the ſai Sums of Boney, 02 any 
Patt of them, ce. 15 Td n | 
Gpoi Non Aſſumpfit pleaded, a Special Uerdict was found z 
That the Defendant's like did make the Pꝛomiſe prout, and 
that che enjoyed the Lands, and took away the Poſts, &c. as in the 
Declaration is ſet foꝛth; and that ſince the had paid the 1601. to 
ihe Plaintiff; but had not patd the 2601. oz any Part thereof z 
and they find, that the ſaid Pꝛomiſe, noz any BYemozandum oz 
Note thereof, was not put into Writing, oz ſigned by the Tife 
ot the Dekendant, oz any Pevſon anthozized by her to do it; and 
they find that Ce paid' the 160 J. bekoze the Action bzought, and 
they find the Act of Parliament in 29 Car. 2. againſt Frauds and 
Petjuttes; whereby it is enated, That no Aion ſhould be bzought 
to charge an Executoz 02 Aommiiſitatoꝛ upon any ſpecial Pꝛomiſe 
to anſwer of his own Eſtate, oz upon any Pꝛomite to anfwer fo? 
the Debt, Default oz-Bifcarrfage of any other Perſon, &c. unlefs 
the Agreement, oz fame Memozandum 07 Note thereof, were b 
— Perſon, oz fome other empò wer d by him, put into Writing, 
dued, &c. prout in Statuto; and made the general Concluſion; 


Jt - 


* 
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Antea 131. It was argued fo? the Plaintiff, Chat altho' as to the Paymen 
3 Salk. 373. of the 160 1. which was the Debt of her the Defendant's late Dur 
band, the Pꝛomiſe might be void in regard it was not in Writing, 
accoꝛding to the (aid Statute; pet.as to the Payment of the 260] 
the Pꝛomiſe is not within the Statute, fo2 that is upon a good 
Conſideration, and her own pꝛoper Debt; and Damages are on. 

ly given foꝛ that the 160 l. is found to have been pad... 
But by the Opinion of all the Court Judgment was given fo} 
the Defendant ; fo2 the Pꝛomiſe as to one Part being void. it can. 
not ſtand good fo2 the other: Foz tis an entire Agreement, and 
the Action is brought fo2 both the Sums, and indeed could not be 

otherwiſe, without Uariance from the P2omiſe. 


| 

| 

| 

| 

Note, It did not appear by the Recozd that the Mike was Exe: + 

cutrix 02 Adminiſtrattix to her fozmer pusband. | 

Kemp verſus Cory & al'; | 

Replevin. Cornub' ſſl. FOhannes Cory nuper de Weſt-Putford in Com De- : 
by von' Gen. Johannes Cocke: nuper de ead. Peoman | 

& Willielmus Cocke nuper de Launceſton in Com Cornub pred, U 

Peoman ſum̃ fue? ad reſpondend. Willielm Kempe Edvardo Laun- 8 

dry & Ed vardo Cheapman de placito quare cepunt averia ipſorum 8 
Willielmi Kempe Edvardi Laundry & Edvardi Cheapman & ca y 

injuſte detinuer. contra vad. & pleg, &c. Et unde iidem Williel- A 

mus Kempe Edvardus Laundry & Edvardus Cheapman p Williel- d: 

mum Crowne Attorn' ſuum queruntur quod præd. Johannes Cory by 

Johannes Cocke & Willielmus Cocke decimo nono die Junii an- pe 

no regni Domini Regis & Dominz Reginæ nunc primo apud Blil- pr 

land in quodam loco ibidem (vocat. Fludder Park alias Bladder fel 

Tres Juvencos Park) ceper. averia, videlicet, tres Juvencos quatuor Juvencas & fie 
un. dan unam Equulam ipſorum Willielmi Kempe Edvardi Laundry & Ed- Dr 
vardi Cheapman & ea injuſte detinuer. contra vad. & pleg. quouſq; pr. 

&c. Unde dic. qd. deteriorat. ſunt & dampn. habent. ad valenciam &e 

decem librarum & inde produc ſectam, &e. rar 

Avowry ad Et præd' Johannes Cory Johannes Cocke & Willielmus Cocke 00 
— 1 p Thomam Horwell Attorn. ſuum ven. & defend. vim & injurian per 
br abona quando, &c. Et idem Johannes Cory in jure ſuo ꝓprio bene advo- Nov 
Leaſeofarhird cat & ꝓd Johannes Cocke & Willielmus ut*Balivi præd. Johanns tin 


Part of a Farm 


for 99 Years, Cory bene cogñ captionem averiorum prædict. in præd - loco in 
if 4.4. E- quo, &c. Et juſte, &c. quia dic. pd. idem locus in quo ſupponitut 


or either of 


them ſhal o captionem averiorum illorum fieri continet & præd. tempore quo 


TheAvowant's ſupponitur captionem averiorum illorum fieri continebat in ſe vi- 
in Pes of ginti acras terræ cum ptin' in Bliſland præd. quodq; diu antea fd. 


in Fee of a 
third Part Le tempus quo, &c. quidam Johannes Cory Gen. pater præd Johannis 
N Cory modo Advocaid fuit ſeiſit᷑ in dominico ſuo ut de feodo de & 


in tertia parte cujuſdam meſſuagii & tenementi (vocat. Crewint 1 
. | Bliſland/ 


\ 
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Bliland) præd. unde præd viginti acræ terræ in quibus, &c. fuit 
& gd tempore quo, & c. Necnon a tempore cujus contrarium me- 
moria hominum non exiſtit fuer parcell' prædictoqʒ Johanne Cory 
patre ſic inde ſeiſit exiſten' ipſe idem Johannes Cory pater ante 
pred. tem pus quo, &c. ſcilicet triceſimo die Septembris anno regni 
Dom Caroli ſecundi nuper Regis Ang? decimo nono apud Bliſland 
præd' dimiſit & ad firmam tradidit cuidam Jacobo Robyns Execu- And demiſed 
toribus Ad miniſtratoribus & Aſſign' ſuis præd. tertiam partem præd it & B. Ke. t 
meſſuagii & tenementi (vocat' Trewint) ſituat jacenꝰ & exiſten' in- homd fo long 
fra paroch' de Bliſland alias Bliſton in Com' Cornub & nuper in le. 
tenura & occupatione Johannz Smith Vid' Aſſign' vel Aſſign' ejus 

habend' & tenend' pd Jacobo Robyns Execatoribus Adminiſtrato- 

nbus & Aſſign ſuis p & duran' pleno tempore & Termino nonagin- 

ta & novem annorum tunc px' ſequenꝰ plenar complend' & finiend* 

fi Thomaſina Robyns & Maria Robyns fill przd. Jacobi Robyns ac 

ohannes Robyns filius Roberti Robyns Gen' defunct' fratris præd' 

acobi Robyns vel aliquis vel alter eor tam diu vivere contingeret Reddendum, = 
reddend' & ſolvend' pinde annuatim durante dicto Termino præd. 

Johanni Cory patri Hæredibus & Afhgn' ſuis annual reddit' vel 

ſummam triginta & trium ſolidorum & quatuor. denar' legalis mo- 

pet Ang? ad quatuor Feſta vel dies ſolutionis reddit' in anno maxi- 

me uſual' videlicet Natalis Dom Dei Annunciationis Beatz Mariæ 

Virginis. Nativitatis Sancti Johannis Baptiſtæ & Feſti 8. Michaelis 
Arch per æquas & æquales portiones fore dividend & ſolvend“ Eorry into the 
durante dicto Termino Virtute cujus dimiſſionis præd. Jacobus Rog— 
byns in prædictam tertiam partem tenementorum prædictorum cum 

pertin. intravit & fuĩt inde poſſeſſionat* prædictoque Jacobo de 

prædicta tertia parte tenementorum prædictorum cum pertin. poſ- . 
leſſionat̃ exiſten ac præd. Johanne Cory patre de reverſione inde the Rev 


| ie Reverſion, 
& lic ut pfertur ſeiſit exiſte idem Johannes Cory pater poſtea & ante 4 {iſed. 
pred temps quo, &c. apud paroch de Bliſland præd. de reverſione 
0 præd tertiæ partis tenementorum prxdictorum cum pertin' unde, 
IM &, obiit inde ſeiſit p quod reverſio præd' tertiæ partis tenemento- 
rum prædictorum cum ptin' unde, &c. deſcendebat pred. Johanni . 
Ke Cory modo Advocan' ut filio & hzredi præd. Johannis Cory patris Heir at Law. 
am per quod idem Johannes Cory modo advocan' fuit & adhuc eſt de who is C 
o- reverſione præd. tertiæ partis tenementorum prædictorum cum per- A 
* tin unde &e. ſeiſit. Et quia tres libr' ſex ſolid' & odo denar. de 
1 pred, reddit” triginta & trium folidor' & quatuor denar' p duobus And for Rene | 
0 aunis finitis ad Feſt Natalis Dom Anno Do'ni MDCLXXXVIII. ed. 6 
ny inte predi* tempus quo, &c. necnon eodem tempore quo, &c. 
90 eidem Johanni Cory modo Advocan aretro fuer & non ſoſut idem 
A* 4 Cory in Jure ſuo ꝓprio bene advocat Et præd. Johannes 
0 K ke & Willielmus ut Baltii pd' Johannis Cory modo Advocan”” 
12 de cogn' captionem averior prædictor in præd. loco in quo, &c. 
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In the Lands ut in & ſuper præd. tertiam partem tenementorum pradictorum 
uhject tot 


An Averment Et juſte, &c. Cum hoc qd' iidem Johannes Cory Johannes Cock; 
pr he es & Willielmus verificare volunt ꝗd' præd. Johannes Robyns adhyc 


Bar to the 


Confeſſes the 
Seiſin of the 
Father of one 


And that J. S. 
was ſeiſed of 
the other two 


And that]. S. 
licenſed the 
Defendants to 
pur in their 


Which they 


eidem Jacobo Robyns ut pfertur dimiſſ. pro eiſdem tribus libris ſex 
folid' & octo denar' de reddir' przd. in forma præd. aretro exiſten 


ſuperſtes & in plena vita exiſtit videlicet apud paroch de Bliſſand 
præd', &c. | Ts 

Et præd' Willielmus Kempe Edvardus Laundry & Edvardys 
Cheapman dicunt quod nec præd' Johannes Cory modo advocar' 
ratione pallegat* captionem averiorum prædictorum juſtam advo- 


care neque prædict Johannes Cocke & Willielmus Cocke eaden 
ratione ut Ballii ipfius Jobannis Cory captionem averiorum pra, 
in præd. loco in quo, &c. juſtam cognoſcere debent quia dicuntgd 
bene & verum eſt quod præd. Johannes Cory pater præd. Johannis 
Cory modo advocan' ſeiſit fuit in dominico ſuo ut de feodo de & 
in tertia parte præd. meſſuagii & tenementi (vocat' Trewint) put 
iidem Johannes Cory modo Advocan' Johannes Cocke & Willieln' 
Cocke ſuperius allegaver' ſed iidem Willielmus Kempe Edvardus 
Laundry & Edvardus Cheapman dicunt quod ante præd. tempus ( 
quo, &c. quĩdam Willielmus Spry Gen ſeifit' fuit in dominico ſuo n 
ut de feod' de & in duabus aliis tertiis partibus præd meſſuagi & 
ſive tenementi (vocat' Trewint) unde præd. viginti acr' terrz in p 
quibus, &c. ſunt & præd. tempore quo, &c. necnon a tempore cu - al 
jus contrarium memoria hominum non exiſtit fuer* parcell' pdidoq; pr 
Willielmo Spry fic inde ſeiſit exiſten' ipſe idem Willielmus Spry de 
ante præd. tempus quo, &c. ſcilicet primo die Martii anno reg te 
Domini Regis & Dom Reginæ nunc primo ſupradicto apud Bliſland ti 
przd' dedit licentiam eiſdem Willielmo Kempe Edvardo Laundry Et 
& Edvardo Cheapman ad ponend' averia præd. in præd. loco i pr 
uo, &c. ad herbam ibidem creſcen' depaſcen' Virtute cujus licen- uſ 
tiæ jidem Willielmus Kempe Edvardus Laundry & Edvardus Ju 


Cheapman ante præd. tempus captionis averiorum przd', &c. po- 
ſuer' averia ſua przd' in præd locum in quo, &c. ac averia ills 
fuer in præd. ſoco in quo, &c. quouſq; præd. Johannes Cory modo 
Advocan' Johannes Cocke & Willielmus Cocke decimo nono di 
Junii anno regni Domini Regis & Doi Reginæ nunc primo apud 
Bliſland præd. ceperunt eadem averia ipſorum Willielmi Kempe 
Edvardi Laundry & Edvardi Cheapman videlicet in prædicto Io 
(vocat Fludder Park a!' Bladder Park) & ea injuſte detinuer 
contra vad' & pleg' quouſq; &c. prout præd Willielmus l. 
Edvardus Laundry & Edvardus Cheapman ſuperius verſus eos qu 
Et hoc parat ſunt verificare unde ex quo prædict Johannes Con 
Johannes Cocke & Willielmus Cocke captionem averiorum aw 
cogn' iidem Willielmus Kempe Edvardus Laundry & Edvar 0 
Cheapman petunt judicium & dampna ſua occaſione cation 
2 1 


> — 
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& injuſtæ detentionis Averiorum prædictorum ſibi adjudicari, 
8 


2 | 
Et præd 2 Cory Johannes Cocke & Willielmus Cocke Demurier to 
dicunt quo prædictum placitum ptædictorum Willielmi Kempe Na 
Edvardi & Edvardi ſuperius ad advocare ipfius Johannis Cory & 
ad cognitionem ipſorum Johannis Cocke & Willielmi Cocke modo 
& forma præd' ſuperius in barram placitat. minus ſufficien. in lege 
exiſtunt ad ipſum Johannem Cory ab advocare ac ad præd. Johan- 
nem Cocke & Willielmum Cocke a cognitione ſua pred, verſus 
prefat, Willielmum Kempe Edvardum & Edvardum habend. præ- 
cludend. quodq; ipſi ad placitum illud modo & forma prædict 
placitat, neceſſe non habent nec p legem terrz tenentur reſpondere 
Et hoc parat. ſunt verificare unde pro defectu ſufficien. placiti in 
barram ad advocate & cogn. prædict' in hac parte iidem Johannes 
Cory Johannes Cocke & Willielmus Cocke pet Judicium & retorn 
averiorum prædictorum unacum dampois, &c. ſibi adjudicari, 
&c. 
Et præd. Willielmus Kempe Edvardus Laundry & Edvardus joinder in De- 
Cheapman ex quo ipſi ſufficien. materiam in lege ad præd. Johan- "©: 
nem Cory ab ad vocare ſuo præd. & ad prædict. Johannem Cocke 
& Willielmum Cocke a juſte cognoſcend. captionem averiorum 
prædictorum in prædicto loco in quo, &c. præcludend. ſuperius 
allegaver. quam ipſi parat. ſunt verificare Quam quidem materiam 
prædict' Johannes Cory Johannes Cocke & Willielmus Cocke non 
dediè nec ad eam aliqualit reſpond. ſed verificationem ill. admit- 
tere omnino recuſant pet. Judicium'& dampna ſua occaſione ca 
tionis & injuſtæ detentionis averiorum pred ſibi adjudicari, &c. 
Et quia juſtic hic ſe adviſare volunt de & ſuper præmiſlis præd. 
priuſquam judicium inde reddant dies dat. eſt partibus præd' hic 
uſque a die Sancti Michaelis in tres Septimanas de audiend. inde 
Judicio ſuo eo quod iidem Juſtic. hic inde nondum, &c. 


| Kempe verſus Cory & ab. 


N a Replevin the Plaintiff declared fo2 the Taking of his Cat- » Danv. 643. 


tle the 29th of June 1 Willielmi & Mariz at D. in a Place pl . 
Called LO Bert“ | Vat Poe mY 
The Defendant avows  fo2 that the Locus in quo tontaineth ay we $41 1 
twenty Acres, and ſaith that he was ſeiſed of a third Part of a 3% 
Veſſuage and Tenement called Trewint, of which the ſaid twenty; Mod. 1, 2; 
Ares are, and fo2 Time whereof, &c. were Parcel; and that he &. 
being lo leiled long befoze the Taking, demiſed the ſaid third 
art of the laid Weſſuage and Tenement to one James Robyns, 
0 habe and to hold fo2 ninety-nine Pears at the yearly Rent of +11. 
"3% und 4d. papable quarterly during the laid Demiſe, And that 


Gg 2 „ The 


4 


_ — m_—_ * 


228 Nich. Anno 2 W. & M. in C. B. Vol.1 


the ſaid Robyns entered, and fo2 two Years Bent arrear at the 
Feaſt of the Nativity, in the Pear of our Lozd 1688. he diſtrainey 
the Cattel in the Declaration. | 
The Plaintiff replied in Bar of the Avow2p, and confeſſed the 
Seiſin of a third Part of the ſaid Meſſuage and Tencment, and 
the Leaſe prout, &c. but (aith, That befoze the Taking, one 
William Spry was ſeiſed in his Demeſne as ok Fee, of the other 
two Parts.of the ſaid Meſſuage and Tenement called Trewint, 
of which the ſaid twenty Acres are Parcel. And he being ſo ſeiſed, 
the ſaid William Spry, befoze the Time of the Taking, did give 
Licence to the Plaintiff to put bis Cattle into the Caid twenty 
Acres, and he put them in by the ſaid Licence; where they con. 
. 2 till the Plaintiff took them, and detained them prout, 
p ts 


To this the Avowant demurred. 
It was held clear by the Court, That the third Part and two 
Parts, being undivided, the Avowant could not diffrain the | 
Cattle of him that had the two Parts, o2 the Cattle of any one | 
ys were put in by his Licence upon any Part of the 

and. 1 

But Pollexfen, Chief Juſtice, doubted, in regard the Abowy 
was of the Taking in præd' loco in quo ut in & ſup præd tertiam 
partem tenementi præd, Mhether the Plaintiff ſhould not have 
traverſed abſq; hoc, that the Taking was in tertia parte tantum, 
and ſhewn in the Inducement to ſuch Traverſe how they held in 
Common? Vide More and Newman's Caſe in Hobart 80, 103. 
Adjornatur. | | « | 


| Tovey verſus Pitcher. 


Covenant a» Midd's if, I Homas Pitcher nuper de Weſtm. in Com. pred 
— fry Gen. Aſſign. Suſannæ Gill Executric. Teſtament! & 


Execurrix. ult. volunt. Ricardi Gill nuper dict Ricardi Gill, of the Pariſh of 
St. Martin's in the Fields in the County afozeſaid, Uintner, ſun 
fuit ad reſpond. Chriſtianæ Tovey de placito quod teneat ei con- 
vention. inter præd. Chriſtian. & præfat. Ric. in vita ſua factam 
ſecundum vim formam & effetum quarundam Indenturarum inde 

The Plaintiff inter eos confect. &c. Et unde eadem Chriſtiana per Carolum 

peeled of > Draper Attorn. ſuum dicit quod cum ipſa præd Chriſtiana dec. 

yerin Being. mo quinto die Julii Anno Domini milleſimo ſexcenteſimo oftoge- 
ſimo & extunc hucuſq; fuit & adhuc exiſtit poſſeſſionat. de duobm 
meſſuag. five tenement. cum pertin. in paroch' Sancti Martini 1. 
Campis in Com. Midd. przd. pro majori Termino tunc & adbuc 
ventur. Et fic.inde poſſeſſionat. exiſten. præd. Chriſtiana poſitt 


ſcilicer * decimo quinto die Julii Anno milleſimo 7 
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octogeſimo ſupradict' apud præd paroch. Sancti Martini in Campis By Indenture 


in Com. Midd'-przd. per quandam Indentur' factam inter eandem Tela © 
Chriſtian. per nomen Chriſtianz Tovey de paroch. Sancti Martini 
in Campis in Com. Midd. Vid. ex una parte Et præd. Ricardum 
Gill per nomen Ricardi Gill de Paroch. Sancti Martini in Campis 
przd. Gintner ex altera parte cujus alteram partem ſigillo pred. 
Ricardi ſignat' eadem Chriſtiana hic in Cur. profert cujus dat. eſt 
eiſdem die & anno pro & in conſideration annual” & content 
convention poſtea in Indentur. præd. conſideration' annual” reddit 
& ex tenen vel leſſ. parte & · vice ſolvend' faciend' & performand' 
dimiſiſſet conceſſiſſet & ad firmam tradidiſſet præfat. Ricardo Exe- 
cutor' Adminiſtrator & Aſſign' ſuis totum ill' frontal meſſaag 
ſive tenement” cum ptin' ſicut idem tunc fuit in occupation' pred' 
Ricardi vocat five cognit' per nomen vel ſignum de le Fleece 
ſituat jacen & exiſten in Venella Sancti Martini (Anglice, St. 
Martin's Lane) in paroch' Sancti Martini in Campis præd. cum 
Romzis ſituat ſupra viam Januz (Anglice, Gate way) ducen' in 
Aream (Anglice vocat” Moors Pard) quod quidem meſſuag' five 
tenement' abuttaſſet occidental' ſuper Venellam Sancti Martini pd' 
oriental ſuper retrorſum meſſuag' (Anglice, a back Meſſuage) ſive 
tenement' extunc impoſterum dimiſſum boreal' ſuper meſſuag' ſive 
tenement” tunc in occupation Radulphi Mayor Coach-maker, & 
auſtralꝰ ſuper meſſuag five tenement” tunc in occupation Dowdall 
Campbell Sciſſor. Ac etiam totum ill' retrorſum meſſuag' (Anglice, 
a back Meſſuage) ſive tenement' cum prin' tune etiam in occupation 
przd Ricardi ſituat᷑ jacen & exiſten in oriencal' partem (Anglice, 
the Eaſt · ſide) dicti Frontal meſſuag' ſive tenement” & Frontal are- 
am præd' (Anglice vocat Moors Hard) ſimul cum omnibus viis 
paſſag luminibus efiamen' aquarum proficuis commoditat' & per- 
tin quibuſcunque dictis meſſuag five tenementis ſeu eorum alteri 
ſpetan' aut aliquo modo pertinen' Habend' & occupand' dicta Habendum 
Frontal meſſuag five tenement' & pmiſſa cum pertin' adinde ſpe- 
dan prxfat' Ricardo Executor Adminiſtrator & Aſſign' ſuis a Feſto 
Annunciation' Beatz Mariæ Virgin tunc ult' præterit antea dat 
Indentur præd' uſq;, plenum finem & termin viginti & unius anno- The rern. 
rum extunc ꝓx ſequen & plenar complend & tiniend' Ac etiam 
dend & occupand* dicta retrorſum meſſuag ſive tenement' & 
brxmiſſa cum pertin' adinde ſpectan præfat Ricardo Executor. 
Adminiſtrator. & Aſſign ſais ab & immediate poſt finem & expira- Hanne 


furcher Term, 


don prior dimiſſion (Anglice, Leaſe) ejuſdem fact. Jacobo Supple 
Tt quidem dimiſſio determinaret & expiraret in vel ante Annum 
ini noſtri Dei (ſecundum computation in Ang uſitat) milleſi- 
mum ſexcenteſimum octogeſimum primum uſq; plen' finem & ter- 
e novemdecim annorum & unius quarter. anni ex tunc prox' 
quen & plenar' complend & finiend' reddend & ſolvend' proinde Reddendum. 
„ | annuatim 
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annuatim & quolibet anno duran tam longo tempore primi termi. 
ni annorum quam dicta dimiff (Anglice, Leaſe) Ptat Jacobo Sup. 
ple facta continuaret eidem Chriſtianæ Executor Adminiſtrator ye 
Aſſign' ſuis annual” reddit vel ſummam trigint' & quinqʒ librar aq 
quatuor maxime uſual” Feſta ſeu terminos in Anno (videlicet) Nati. 
vitat' ſancti Johannis Baptiſtæ ſancti Michaelis Arch'i Natalem Do. 
mini noſtri Dei & Annunciation Beatz Mariæ Virginis p æquas & 
æquales portion Ac etiam reddend & ſolvend' pinde annuatim & 
uolibet anno durante ultimo termino poſt finem & expiration' di. 
miſſfion* (Anglice, Leaſe) conceſſ. Pfat Jacobo Supple eidem Chri. 
ſtian Executor Adminiſtrator vel Aſſigu' ſuis annual” reddit' ſive 
ſummam quadragint” librar'legalis monet Ang? ad quatuor maxime 
uſual' Feſta five terminos in anno (videlicet) Natal Domini noſtri 
Dei Annunciation' Beatz Mariæ Virgin Nativitat' Sancti Johannis 
Baptiſtz & Sancti Michaelis Arch i p æquas & zqual' portion' prima 
ſolution' inde incipiend' & faciend in tal' dict Feſt' qual primo & 
' px' accideret poſt finem & determination' dict dimiſſion' pfat᷑ Ja. 
cobo Supple factæ Proviſo ſemp qd' ſi accideret did annual reddit 
trigint' & quinque librar & quadragint' librar' aut eorum alterutr, 
ſeu aliq'm inde parcell' vel eorum alterutrius fore aretro & inſolu? 
per ſpatium quatuordecim dierum prox' ſup vel poſt aliquos Feſti- 
val' dies præd. quibus eadem ſolviſſe debuer' (exiſten' legitime de- 


mandat' qd tunc & extunc eſſet & poſſit licitum fore ad & ꝓ eadem 


Chriſtiana Executor Adminiſtrator' & Aſſign' ſuis in dicta dimiſſ. 
præmiſſ cum pertin' & in quamlibet vel aliquam partem eorun- 
dem in nomine totius totalit reintrare & eadem rehabere retiner. 
& gaudere ut in ejus ſeu eorum primo & priori ſtatu ſeu ſtatubus 
(præd. Indentur' aut aliqua re in eadem content in contrar inde 
in aliquo non obſtan') Et prædict' Ricardus pro ſeipſo Executor 
Adminiſtrator' & Aſſign' ſuis & pro quibuſlibet eorum conveniſſet 

romiſiſſet & conceſſiſſet ad & cum eadem Chriſtiana Executor Ad- 
miniſtrator” & Aﬀign' ſuis & eorum quibuſlibet per Indentur' przd 
modo & forma ſequen' (videlicet) Quod ipſe prædict. Ricardus 
Executor' Adminiſtrator' & Aſſign' ſui de tempore in tempus & ad 
omnia tempora extunc impoſterum duran' did” ſeparal' terminis 
per Indentur* prædict conceſſ. bene & fidelit' ſolverent vel ſoli 
cauſarent dicta ſeparal' reddit annual eidem Chriſtian' Executot 


Adminiſtrator & Aſſign' ſuis ſupra dictos ſeparal' Feſtival. dies & 


terminos in anno in quibus iidem ſolvi debuiſſent ſecundum veram 
intention & ꝓpoſitum Indentur' præd. & ſeparal. reſervation inde 
prout in eadem Indentura præantea mentionat” & ſpeciſicat flit 
Et per Indorſament' ſuper Indentur. præd' agreat fuit per & intef 
rtes d' ad & ante (igillation' & deliberation' ejuſdem Indentur 
ed Et præd. Ricardus ꝓ ſeipſo Executor' Adminiſtrator” & Aſſign ſuis 


conveniſſet promiſiſſet & conceſſiſſet ad & cum eadem Chriſtians 
* ; Executoſ 
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Executor Adminiſtrator* & Aſſign ſuis quod ipſe prædict' Ricardus 
Executor” Adminiſtratot' & Aſſign” ſui vel eorum aliquis ſup primd 
diem Januar* in quolibet anno annuatim duran' termino viginti & 
unius annorum in Indentur' præd. conceſſ. ſolverent & delibera- 
rent vel ſolvi & deliberari cauſarent eidem Chriſtian. Executor 
Adminiſtrator* vel Aſſign ſuis apud vel in tune domum manſional' 
ejuſdem Chriſtianæ ſituat in paroch' Sancti Martini in Campis in 
Indentur? prædict. infraſcript' duodecim plen' quart' utres (Anglice, 
Bottles) boni & merchandizabil' Vini Hiſpanici (Anglice vocat' - 
Canary) prout per eandem Indentur' & Indorſament” inde inter 
al plenius liquet & apparet Virtute cujus dimiſſion præd. Ricardus 
in vita ſua in prædict dimiſſ. præmiſſ. intravit & fuit inde poſſeſſio- Entry and Pot- 
nat. Et fic inde poſſeſſionat exiſten' prædict' Ricardus poſtea ſci- F Lege 
licet decimo ſeptimo die julii Anno Domini milleſimo ſexcenteſimo wade bis Will. 
octogeſimo ſupradicto apud Paroch' & Com' prad. condidit teſta- 
ment & ult' voluntat' ſua in ſcript? & p eandem volunt. ſuam pd' 
Suſannam Executric. ejuſdem Teſtamenti (ui conſtituit & ordinavit And made rhe 
Et poſtea ſcilicet viceſimo primo die O2obr' eiſdem anno & loco F, 
ult' fupradi@ ipſe prædict' Ricardus obiit de & in prædict' dimiſſ. 4. 
præmiſſ. cum pertin poſſeſſionat poſt cujus mortem prxd* Suſanna 
onus execution” Teſtamenti præd ſuper ſe ſuſcepit Et ut Executrix % proved the 
Teſtamenti prædict. in prad' dimiſſ. præmiſſ. cum pertin' intravit — 
& fuit inde poſſeſſionat ratione execution Teſtamenti prædict 
_ Ipſaque Suſanna fic inde poſſefGonar' exiſten' eadem Sufanna po- 

(tea ſcilicet quarto die Junii Anno Domini milleſimo ſexcenteſimo 
octogeſimo quinto apud paroch & Com prædict' conceſſit totum 
Stat jus titulum intereſſe & termin annorum ſuum quæ ipſa tunc 
babuit ventur' de & in prædimiſſ. p miſſ. cum pertinꝰ præfat Thomæ 
Virtute cujus conceſſion' idem Thomas poſtea ſcilicet eiſdem die And affigned 
anno & loco ult' ſupradic in pdimiſſ. pmiſl. cum pertin” intravit 1 
& fuit & adhuc exiſtit inde poſſeſſionat Et eadem Chriſtiana pte- v bel. 
ſtando quod ipſa eadem Chriſtiana a tempore confection Indentur' feed. 
præd. bucuſq; bene & fidelit obſervavit performavit & pimplevit 
omnes & ſingulas convention? pmiſſiones & conceſſion' in Indentur 
prædict. ſuperius ſpecificat ex parte ſua obſervand' performand' & 
perimplend' ſecundum formam & effectum Indentur* prædid pro- 
teſtandoqʒ etiam quod prad' Thomas poſt conceſſion prædict ei 
ut pfertur fact hucuſque non obſervavit performavit ſeu perim- 
plevit aliquas conyention' promiſſion ſeu conceſſion in Indentur' 
pred ſuperius ſpecificat ex parte ſua obſervand' performand' & 
Perimplend” ſecundum formam & effectum Indentur* ill in facto 
adem Chriſtiana dicit quod poſt conceſſion ꝑdict eidem Thomæ 
ut Plertur factam ſcilicet ad primum diem Januar anno regni Do- 
mini Regis & Dom' Reginæ nunc primo vigint & quatuor quartz Breach affign- 
ur Vini Hiſpanici (Anglice, Quart Bottles of Canary ine) pa, ment of we 


per Rent. 
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= per lndorſament' ſuper Indentur* præd' reſervat pro duobus ang; 
finit ad przd' primum diem Januar. anno primo ſupradicto eidem 
Chriſtian' aretro fuer' inſolut & non deliberat Et qd. ad Feſtum 
Annunciation. Beatz Mariz Virgin anno regni didi Domini Regis 
& Dom. Reginz nunc ſecundo ſexagint᷑ libr. de annual. reddit quz. 
dragint᷑ librar. præd' pro uno anno integro & dimid. unius anni 
finit. ad pradict. Feſtum Annunciation. Beatz Mariz Virgin. anno 
ſecundo ſupradicto eidem Chriſtianæ ſimilit. aretro fuer. & inſoluꝭ 
quodque præd. Thomas non ſo] vit nec deliberavit pred viginti & 
quatuor quart. utr. Vini Hiſpanici (Anglice, Canary Wine) ſuper 
præd. primum diem Januar. anno primo ſupradicto nec prædid. 
ſexagint. libras ſeu aliquam inde denar. ad præd. Feſtum Annun- 
ciation. Beatz Mariz Virgin. anno ſecundo ſupradict. quas ei ad 

eundem diem & Feſtum ſolviſſe debuit ſecundum formam & effec. 
Indentur. przd'. Et fic eadem Chriſtiana dicit quod præd Tho. 
mas licet ſxpius requiſit. convention. ſuam præd. cum eadem Chri. 

ſtian. in hac parte factam non tenuit ſed infregit ac ill. ei tenere 

hucuſq; contradixit & adhuc contradicit Unde dic quod deteriort. 

eſt Et dampnum habet ad valenc. ſeptuagint. libr. Et inde produc 

ſectam, &c. . | | 

The Defendann Et pred. Thomas per Willielmum Pocklington Attorn' ſuum 

— e, ven. & defend. vim & injur. quando, & c. Et quoad fraccon, con- 

ver before any vention. pred. in non ſolution. duodecim quart. utr. Vini Hiſpani- 

ci parceH. præd' viginti & quatuor. utr. in Narr. præd. ſuperius 

ſpec. pro uno anno finit. ad primum diem. Januar. Anno Domini 

| milleſimo ſexcenteſimo octogeſimo octavo & vigint᷑ libr' de prad. 

ſexagint. libr. parcell. quæ devener. aretro & inſolut. pro dimid. u- 

nis anni finit. ad Feſtum Annunciation' Beatz Mariæ Virgin anno 

regni dictorum Domini Regis & Dom. Reginæ nunc primo ſupradi- 

cto idem Thomas die qd. ipſe non poteſt dedicere action. przdid. 

Chriſtianæ inde præd. nec qd. ipſe convention. præd. in ea parte 

quod ill. duodecim quart. utr. Vini Hiſpanici ac præd. vigint. libr. 

infregit in forma qua eadem Chriſtian. per Narration. ſuam pred. 

ſupius ſuppon. Et quoad fraccon. convention. pd in non ſolution. 

. duodecim quart. utr. Vini Hiſpanici reſidꝰ præd vigint. & quatuor 

uart. utr. Vini Hiſpanici necnon in non ſolvend. quadragint. libr, 

e pd ſexagint libr. reſid. in Narr. præd ſpec. idem Thomas dic. 

quod præd. Chriſtian. accon. ſuam præd. inde verſus eum babere 

non debet quia dic. quod antea iidem duodecim quart. utr. Vini 

| Hiſpanici aut aliqua parcell. inde aut exdem quadragint. libr. pro 

| | reddit. Tenementorum præd' cum pertin. vel aliqua inde parcel 

deve debit᷑ aretro ſeu ſolubi? ſcilicet decimo quarto die Juni aun 

regni Domini Regis & Dom. Reginz nunc primo ſupradicto apud 

parochiam præd' in Com. przd ipſe idem Thomas conceſſiſet 


aſſignavit cuidam Jacobo Mott de London. Gen. totum ow. 
| 4a | 
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titulum intereſſe & termin. annoru”quz idem Thomas adtunc habuit 
ventur. de & in Tenementis præd. cum pettin. Virtute cujus quidem 
aſſignation. idem Jacobus Mott poſtea {cilicet eiſdem die & anno in 
Tenements præd. cum pertin. intravit & fuit & adhuc eſt inde poſſeſ- 
ſonat. pro reſid. præd Termini ſaperius in Narr. præd. ſpec. & hor 
parat. eſt verificare unde pet Judicium fi præd Chriſtiana action. ſu- 
am przd. inde verſus eum habere debtatr, &c. 
Et przd. Chriſtiana dicit quod placitum przd' Thomz quoad frac- nemirrer to 
tion. pe in nom ſolution. præd. duodecim quart. utt. . 
Vini Hiſpanict reſid. præd' vigine” & quatuor quart. utt. Vini Hiſ- 
panici necnon in non ſolvend. przd* quadragint libr' de præd ſex- 
pint" libr. 'refid: in narration præd' ſpecificat' ſuperius in barram 
placitat. mater ĩiaque in eodem conteht” minus ſulbcien” in lege exi- 
ſtunt ad ipſam Chiſtianꝰ ab action. ſua pred: verſus præfat. Thomani 
habend. præcludend' quodque ipſa ad placitat. illud modo & forma 
przd' placitat' neceſſe non habet nee per legem terræ tenerur reſpon- 
dere & hoc parat eſt 'verificare unde pro defectu ſufficien' reſponſ. 
in hac parte eadem Chriſtlat per” Judicium & dampna ſua ocxaſion. 
faction. convention” pra ſibi 4djuditari, &xe‚‚.. 


* 


Et præd Thomas ex quo ipſe ſufficien' mater ĩam in lege ad prid' foinder in De 


CY * * we 
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n Chriſtianamab action ſug pred? verſus præfat. Thomim quoad frac- 

l tion' convention pdꝰ in do ſdluri6h'pd'duodecimiquart utr Vi ni 

. Hliſpaniei reſid' pd? viginii d quatuor quart utt Vibi Hiſpanici nec- 

$ non in non ſolvend. præd uadragint Ubr de pd ſexagint libr' reſid. 

u n Narration pd” ſpeciffcat habend præcladend' ſuperius placitand' 

l, llegavitquam ipſe idem Thomas parat eſt verificate Quam quidem 

n- materiam pd' Chriſtana non dedic' nec ad eam aliqualit reſpond' ſed 

10 'enification' illam admittere omnino recuſat idem Thomas pet Judic' 

i- ed pd Chriſtiana ab action' ſua præd' inde verſus ipſum Thomam 

d. habend' . &c. Ac pio eo quod eadem Chriſtiana dampna 

te bar occaſione fractionis conventionis præd' in non ſolution præ- 

* orum duodeci m quart. utr. Vini Hiſpanici in placito ipſius Tho- folgritnt ot 
d, nz primo ſuperius mentionat ac prxd' viginti-libr* per ipſum Tho- the other Parts 
"N; mam in forma przd' ſaperins cogn. Et quia conveniens eſt qd' uni- 

or WY © fiat taxatio dampnorum pro totis przmiſlis in uno brevi ſpeciſicat 

br, <otingat Judicium pro eadem Chriſtiana verſus præfat. Thomam  , 2 
lic. od fationem conventionis prxd” in not ſolution: prxdittorum dimpnerunt. 
ere Coodecim quart utr Vini Hiſpaniel prædictorum viginti & quatu- 


% Wart utr' Vini Hiſpanici refid? ac prædictorum quadraginta 


re ay ' de præd' ſexaginta libris refid unde partes prædict' in Ju- 

ell. "w Cur' hie ſuperius fe pofuer' eddi Ideo ceſſet emanae brevis de 2 
noo I dduendo de dampnis occafione frattionis conventionis præd' in dc laquirend. | 
pod — ſolutione prædictoru duodecim quart. utr Vini Fliſpanici in 30e, . 


Xit0 ipſius Thome primo fuperius mentionat ac prædictarum vi- 

Net um in eodęm placito per ipfam Thomam in forma præd 

ie cogn. quouſq; materia in lege Fred unde partes pradic 
| . 4 Hh # $: 0 f u . 
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| ſuperius in Judici Cur hie ſe poſuer. terminetur, &c. & quia uſe 
hic ſe adviſare votunt de & ſuper præmiſſis unde partes prat in 
Jodicium Our. hit ſuperius ſe poſuer priuſquam Judicium inde req. 
dane dies inde dat eſt partibus præd hic uſque — de audiendo inde 
_ Judicio ſuo ed quod iidem Juſtic hie inde nondum, &c. 

2.001756 Kusitiid. % bei d min f T 


» Tovey gerſus Pitcher. 


a Au eu mod! if monte n ii ea 
e r Covenant againſt the Dekendant, as aigner 
I Lex. 213. 1 Of-Sulan Gill, Executrix.of Elizabeth Gill, the Plaintiff declares 
3 Lev. %% of a Demile af za Peſuage to Richard Gill, reſerving Rent; an 
Raym. 16, that Gill entered and dien poſſeſſed, and that atter the (aid Suſanſji 
1 Salk. 87. Exccuttix) entered, and the ath ol June 1695. aſſigned the Leal 
4 Mod. 71. to the Defendant, aud ſhewed, that the Defendant had not pad 
&.- halt 1 Peors-Bent —— Ae 0 

| be ndaut pleads, that betoze ald Rent became 
a 8 aa: * 8 4 (viz,) the àth ot June 1089. he granten and afligned all * 
te [+5700 fate and Intereſi-in the Peemiſes to ane James Mott of London 
| c_ who entered bp.Uirtue, of the (aid, Aligument, and is jet 

; ed, &. n: nn 13362011 | 1841 CIT) FI 277; ; 

The ſole Queſtion, was, Whether.the Defendant ought to jake 

given Notice tothe Plaintiffol the Alignment? Et Adjornatur. 


Luz WON JNT3EK21 DG 3D id nig pri tze ; 
Note, Judgment was afterwardg:giben-fo2 the Plaintiff again 
the Opinion ok Ventris; but a Crit ot Ettoz was byought, and 
in Eaſter Term, 4 W. 8 M. the Judgment was reverg d upon the 
Matter in Law, (viz.) that Notice of the 4Mgnment, &c. to the 
Plaintiff, &c. was not neceſſary ; Fo2 by the Alignment the Pa- 
vity of Eſtate was gone. and there was nothing elſe could ſuppo! 
the Attion againſt the Defendant, being only an Aſignee, Vis 
3 Mod. Rep. 338. ing 111 | 3 10 190 


| Lawſon werſus Haddock. ox 


pebt upon Cumbz. fl. F IMOTHEuSs HADDOCK nuper de Civit 
Sheriff's Bond, [ Carliſle in Com Cumbr Mercer alias dict. I. 
motheus Haddock de Civitat Carliol' in Comitat Cumbr Merci 
| ſarn' fuit ad reſpond? Wilfrido Lawſon Bar. Vic Com. pradid! de 
placito quod reddat ci quadraginta libras quas ci debet & injulte& 
tinet, &c. & unde idem Wilfridus per hi Brooke AttorO. ſug 
g dicit quod cum prædictus Timotheus viceſimo primo die Aprili 
anno. regni; Regis & Reginz Willielmi & Maria ſecundo zpud 
- © _- Carliſle. pried' per quoddam ſcriptum ſuum obligatorium 2 
ceſſiſſet ſe teneri eidem Wilfrido per nomen Wilfridi Lanſen wn 
Vic' Com? prædicti in prædictis e libris ſoluend oe 
Wilfrido cum inde poſtea requiſit. eſſet præd tamen Timot — 

7 


11 


* 
* 
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licet ſæpius requiſit' prædictas quadraginta libras eidem Wilfrido 
nondum reddidit ſed ill ei reddere omnino contradixit & adhuc con- 
tradic unde dic. quod deteriorat” eſt & dampn' habet ad valentiam 
rriginta librarum & inde produc ſectam, &c. & profert hic in Cur' 
ſcriptum pred. quod debitum prxd* in forma prædict' teſtatur cu- 
jus dat eſt eiſdem die & anno ſupradictis, &c. 

Et prædictus Timotheus per Johannem Pattiſon Attorn' ſuu' ven 
& defendit vim & injuriam quando, &c. & pet auditum Scripti 
prædict & ei legitur, &c. petit etiam auditum Conditionis ejuſdem 
deripti & ei legitur in hzc verba ſſ. Conditio iſtius Obligationis ta- 
lis eſt quod ſi ſuper” obligat' Timotheus Haddock compareat coram 
dict Dom' Rege & Regina in Cancellar' apud Weſtm' in Quinden' 


Defendant 
Frays Oyer of 
the Condition. 


The Condition 


paſchæ prox futur. ad reſpondend' dicto Domino Regi & Reginæ 


tam de quodam Contemptu per præfat. Timoth. dict. Domino Regi 
& Reginz illat quam de his quæ ſibi tunc & ibidem objicientur & ad 
faciend. ulterius & recipiend quod dict. Cur. conſ. in hac parte qd 
tune hæc præſens Obligat. vacua foret & nullius vigoris aliter ſtet & 
permaneat in ſuo pleno robore vigore & effectu Quibus lectis & au- 
ditis idem Timoth. dic. quod præd' Wilfridus actionem ſuam præd' 
verſus eum habere non debet quia die qd' per quendam Actum fac- 


tum in Parliamento Domini Henrici nuper Regis Angl, &c: ſexti vu. Stag ot 
tent. apud Weſtm' in Com' Midd' viceſimo quinto die Februarii « > Oar 


anno regni ſui vicelimo tertio recitan. in eodem Actu qd' dictus Rex 
confideran. magnam injuriam extortion' & oppreſſ. quz tunc præan- 
tea fuerunt in Regno Angl. per ſuos Vic Subvic' & eorum Clericos 
Coronatores Seneſchall. Francheſ. Ballivos & Cuſtod' Priſon. & al. 
Officiar. in diverſis Com. iſtius regni inter alia inactitat. fuit Au- 
thoritate ejuſdem Parliamenti in evitation. omn. tal' extortion. in- 
juriar. & oppreſſion. qd. nullus Vic. ad firmam traderet in aliquo 
modo Com. ſuum nec aliqua Ballivarum ſuarum Hundred. nec Wa- 
pentack. Et qd* præd. Vic. & omnes al. Officiar. & Miniſtri præd. 
traderent extra Priſonam omnimoad. perſon. per ipſos aut aliquem 
eoru'arreſtat* vel exiſten. incoru' Cuſtod. virtute alicujus brevis Bil- 


le five Warranti in aliqua actione perſonal. aut per cauſam In- 


cittament. de Tranſgr. ſuper rationabili fidejuſſ. ſufficien. perſonaru' 
habend. ſufficien. infra Com. ubi tal. Priſonar. ſic forent tradit. 
al balliv. ſive manucaptionem ad Cuſtod. eorum dies in talibus 
locis qual. præd. Brevia Billæ five Warrant. requirerent (tal. per- 
ſon, five perſonis quæ fuer. ſive forent in eorum Cuſtod. per Con- 

emnation. Execution. Capias Utlagat. vel Exco'ication. ſecuritat. de 


bace & omnibus talibus perſonis quæ fuer. ſive forent commiſſ ad 


Cuſtodiam per ſpec. Mandat. alicujus Juſtic. & vagabund. recuſan. 
ervire ſecundum formam Statut. de laboratoribus tantummodo ex- 


cept.) & quod null. Vic. nec aliquis Officiar, vel Miniſtror. prædict“ 


<perent vel capi cauſarent ſeu facerent aliquam Obligationem pro 
Hh 2 aliqua 


—— 
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aliqua Cauſa ſuptadicta vel colore eorum Officii ſed ſolummog, 
ſibimetipſis de aliqua perſona nec per aliquam perſonam quæ ef 
in eorum Cuſtod' per curſum legis niſi per nomen eorum Offcii & 
ſuper condition' ſcript” quod præd' Priſonar' compareret ad dien 
content” in dictis brev* five Warrant ac in talibus locis qual' prad 

Nota. Brevia Billæ ſive Warrant” requirerent & ſi aliquis prædid' vic 
vel al' Officiar' aut Miniſtr' præd' facerent ſeu caperent aliquam 
Obligationem in aliqua alia forma colore Officiorum ſuorum quod 
vacua foret prout in eodem Actu (inter alia) plenius liquet & ;. 
paret Et idem Timoth' ulterius dic pd' poſt editionem Actus pred 
ac prædicto tempore confectionis ſcripti prædicti ſcilicet prædido 
viceſimo primo die Aprilis anno ſecundo ſupradicto & diu ante, 
prædictus Wilfridus Lawſon fuit Vic prædict' Com' Cumbr ad 
officium illud debit' elect' & præfec' quodque ante confetion, 
ſcripti Obligatorii prædict ſcilicet decimo octavo die Febr' anno 
regni Regis & Reginæ nunc ſecundo ſupradicto quoddam breve co. 
Attachment rundem Regis & Reginæ de Attachiamento de Contemptu e Cur 
Chaucer . Cancellar ipſorum Regis & Reginæ apud Weſtm' in Com' hid 
f tunc exiſten Vic præd Com Cumbr. direct emanavit verſus eunde 
Timoth' per quod quidem breve Præcept' fuit eidem Vic' quod at. 
tach' eundem Timoth' ita qd' haberet eum coram eiſdem Domino 
Rege & Domina Regina in Cancellar' ſua prædict' in Quindenam 
Paſchæ tunc prox? ſequen' ubicunque Cur' ill' tunc tent foret in 
Angl ad reſpondend* dictis Domino Regi & Dominæ Reginz tam 
de quodam contemptu per pfat. Timoth' eiſdem Regi & Reginz 
illat' quam de hiis quæ ſibi tunc & ibidem objicerentur & ad faciend 
ulterius & recipend' qd. dicti Cur conſideraret in ea parte quod qui- 
dem breve poſtea & ante retorn' ejuſdem ſcilicet primo die Aprilis 
anno regni Regis & Reginæ nunc ſecundo ſupradicto apud Catlifle 
And delivered Predict” in Com' prædicto deliberat fuit eidem Wilfrido Lawſon 
to che Sheriff. adtunc Vic ejus Com' in forma juris exequend. Virtute cujus qui 
dem brevis idem Vic poſtea & ante confection ſcripti præd' ſcilicet 
eodem viceſimo primo die Aprilis anno ſecundo ſupradicto apud 
The Defendane Carlifle predia” eundem Timoth. per corpus ſuum attachiavit ac 
arreſted. ipſum in cuſtod. ſua ibidem habuit & detinuit quouſq; ipſe idem 
Timoth. ac quidam Ricardus Letchat de Civitat. Carliol in eodem 
Com' gen'-poſtea ſcilicet eodem viceſimo primo die Aprilis anno 
ſecundo ſupradicto apud Carlifle prædict' per ſcript. Obligatorium 
præd. figilis ſuis ſignat. & eidem. Wilfrido ut factum ſuum deliberat 
conjunctim & diviſim devener. tent. & obligat eidem Wilfrido in 
præd' quadragint' libris ſab conditione prædꝰ pro eaſiamento & fa- 

vore eidem Timoth' de impriſonament' ſuo predict. per przdi 
Wilfridum demonſtrand' & pro deliberatione ſua ab impriſonamen's 
illo habend & obtinend' quod quidem ſcript. obligatorium iden 
Wilfridus colore Officii ſui præd' de eodem Timoth & pref 
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| Ricardo contra formam Statuti præd' cepit & fic idem Ricardus di- 
cit qd' ſcrĩptum obligatorium ill in forma præd' & ex cauſa præd. 
fact. vigore Statuti præd' vacuum in lege exiſtit & hoc idem Ricar- 
dus parat. eſt verificare unde pet Judicium fi præd' Wilfridus actio- 
nem ſuam præd' verſus eum habere debeat, &c. 

Et prædict Wilfridus dic' qd” placitum præd prædict' Timoth' ſu- 


exiſtunt ad ipſum Wiltridum ab actione ſua præd' verſus præfat. 
Timotheum habend' præcludend. quodq; ipſe ad placitum illud mo- 
do & forma pd. placitat. neceſſe non habet nec per legem terræ tene- 
tur reſpondere & hoc parat' eſt verificare unde pro defectu ſufficien' 
placiti in hac parte idem Wilfridus pet Judicium & debitum ſuum 


prædict una cum dampnis ſuis occaſione detentionis debiti illius 
ſibi adjudicari, &c. 


Wilfridum ab actione ſua præd' verſus ipſum Timotheum habend' 
præcludend. ſuperius allegavit quam ipſe parat' eſt verificare quam 
quidem materiam præd. Timotheus non dedic. nec ad eam aliqua- 
lit, reſponder ſed verificationem ill. admittere omnino recuſat ut 
prius pet. Judicium & quod præd. Wilfridus ab actione ſua præd. 

verſus ipſum Timotheum habend. præcludatur, &c. & quia juſtic. 
hic ſe adviſare volunt de & ſuper præmiſſis prædictis priuſquam 
Juſtic. inde reddant dies dat' eſt partibus prædict' hic uſque a die 
dancti Michaelis in tres Septimanas de audiendo inde Judicio ſuo 
eo quod iidem Juſtic. hic inde nondum, &c. 


Lawſon verſus . Haddock. 


Nan Aﬀion ok Debt upon a Sheriff's Bond, the Condition 
4 was, that the Defendant ſhould appear coram Rege & Regina 
in Cancellaria apud Weſtm. in Quinden. Paſchæ, which was the 
Return Dap of an Attachment iſſued out of Chancery againſ> 
him foz a Contempt. | 

The Defendant pleaded the Statute of 23 H. 6. which (inter 
alia) enats, that the Sheriffs, &c. ſhould let to Bail ſuch Per⸗ 
lons as were arreſted and in their Cuſtody, by Uirtue of any CUrit, 
Bill oz Warrant, in any Afton Perſonal, o2 upon any Indicment 
of Treſpaſs. And upon Condition, that they ſhould appear at 


the Day and Place in the Mrit, &c. mentioned; and that all 
Bonds taken in other Fozm ſhould be void. | 

And the Defendant further ſaith, that by an Attachment awarded 
out of Thancery againſt him, the Plaintiff, being then Sheriff, was 
commanded to have the Defendant coram Rege & Regina in Can- 
cellar in Quinden' ubicunque Cur, illa tunc foret in Anglia; 


5 


Demurrer te 


perius placitat materiaq; in eodem content minus ſufficien' in lege "oy 


Et præd Timotheus ex quo ipſe ſufficien' materiam in lege ad pd' The Plainti 


pins in De- 
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Ventris 234. 


1 Vent. 3, 
120,235,265, 


274. 


1 Mod. 167, 


176. 


3 Mod 268, Hauſe. 
2 Lev. 179. I : 


and the Plaintiff took him by Girtue of the ſaid TUrit, and 


detained him till he had given the lald Bond with Condition, as 
afozeſaid, pro eſiamento & favore, &c. TWUhich ſarv Bond the 
Plaintiff colore Officii took of the Defendant contra formam Sta- 
tuti, &c. & fic dicit quod ſcriptum oblig' vigore Statuti, præd. va. 
cuam in lege exiſtit & hoc parat' eſt verificare, &c. 

To thts the Plaintiff demurred: 

Firſt, The Statute ſaith, that where the Party is in Cuſtody 
by Uirtue of any TUrit, &c. fn any Acton, oz upon any Jndict- 
ment of Treſpaſs: And an Attachment koz Contempt cut of 
Chancery is not within the (lows of the Statute, in the 3 Cro. 
Johns and Stratford 309. Taken by a Serjeant at Mace upon 

- Proceſs out of the Gzand Seſſions, held not within the Statute, 
in the 3 Leon. 280. 

Sccondly, The Condition fs to appear coram Rege in Cancel. 
lar apud Weſtm' inſtead of ubicunque, as the CUrit is: Fo? this, 
vide Stil. 234. Burton and Law, and Mo. 430. Corbet and Down- 
ing. | ; 

As to the firſt the Court inclined, that Attachments out of 
Chancery were within the Statute. Tis the Conſtant Pattie 
fo2 Sheriffs to take Bail in ſuch Caſes, Vid. Stil. 224. Rolle's 
Opinion accowding. 

As to the ſecond Point *tis True, that (ſuch Bonds have been 
judged: void; but of later Times, the Courts have not been lo 
' ftri# upon the TUowding of ſuch Bonds. And a Cale was cited to 

have been in B. R. Trin. 22 Car. 2. Kot. 9i4. where the Condition 
of a Sheriffs Bond was to appear coram juſticiariis noſtris de 
Banco, and not ſaid apud Weſtm', and pet held good. 


But the Court gave leave to (ſpeak furt er to the Caſe at Bat, 


Williams verſus Bond. 


Ae to a Suit in the Eccleſiaſtical Court by the Of 
fendant, Church-warden of the Pariſh-Church of St. Pete! 
in Hereford, againſt the Plaintiff, charging him with the Repalts 
of the Chancel of the ſaid Church, as Owner of the Puch 


Time out of ind to repair the ſaid Chancel; whereas there m 
ver was any ſuch Cuftom as the Plaintiff ſuggeſted and ſet fot) 
in his Declaration upon the P2ohibition : And that he had lo # 
ledged and pleaded in the Eccleſiaſtical Court, to hinder the Pr 
ceedings upon and trying ſuch Cuſtom in the Court Eccleſiaftica! 
hich the Judge there refuſed to admit, but doth pzoceed to ff 


determine and give Sentence againſt the Plaintiff upon 2 
5 


to which Owner it hath belonged (as was pꝛetended) 


F eee 
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ſaid pꝛetended Pzeſcription, whereas all ſuch Cuſtom ought to be 
tried 0T.LAW, 88: 50 bf oh abt ty ner TT 
The Defendant aftet a Traverſe to atip Pzoceedings after the 
Nohibition delivered pro Conſultatione habend' ſaith, that all the 
»Pꝛopꝛietozs ok the laid Meſſuage called the Priory-Houſe, have 
repaired the ſaid Chancel Time gut ot Mind, & hoc parat' eſt ve- 
rificare, &c. unde petit Judiciym & breve de Conſultatione. 
and to this the Plaintiff demurte. 1 
And the Court were of Opinion, that a Conſultation chould 1 Mod. 16) 
be granted; fo2 they map ſue upon this Preſcription and try it IN 239, 
there, as a Suit may be in the Eccleſtaſtical Court to; a Modus Cre. Cr. 
decimandi; and tho; the Parſon is at Common Right to repair 3 
the Chancel, pet it map be upon a particular Mans Eſtate by Pꝛe. 2 K. Abr. 
ſcription, + Vide 1 Browul. 16. r Roll. 126. Poph. 197. and 263. 
Latch 217. „% nb lum bi is ! 1 2 Lev. 187, 


: © ”-— | as 
* * 


L 


n Virfield in Com 
0 Hanſon Vid' de plagita quod 


eter 
aits 
10! 
ved) 
g nt 
fozth 
(0 al 
Pw 
cal; 
0 tl}, 


& The Defendand 


"craves O F 
a Condkions 


q bey, abide, perfomm, fulfil and btep the 3 t. 
oltrament, anal End and Determination ok Edward Deane 
5 Manley in the County of York, Clerk, and Robere Radcliff 
dwalton in the ſalty County, Gent. Arbitratozs indiffe- 


rently 


* *r wil 8 — 
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rently elected and namen, as well on the Part and Behalf of the 

above named Samuel Liverſedge, as of the above named judith 

Hanſon, to ar bitrate, award, ozder.' judge and determine, of and 

concerning all and all manner ot Adion and Adions, Cauſe any 

Cauſes of Attons, Suits; Bills, Bonds. Spectaltics, Judg. 

ments, Executians, Extents. Quarrels, Controverſies, Tre. 

paſſcs, Damages and Demands whatſoever, at any Time here, 

tofoze had, made, moved, bzought,\conimenced, ſued, pzoſecutey, 

Done, ſuffered; committetr oz depending. d of between the ſaid 

Parties. 02 either of them, ſo as the ſaid Award be made either in 

_ (Writing, 02 by Mom of Wouth, and ready to be velivered to the 

Parties in Difference, (02 ſuch ot them as 'thal! defire the ſame) on 

The Deſendent 0} DeLO2e (even ot the Clock in the 'Afternoon to this pꝛeſent Day, 

Re Arbe THEN this Obligation to be votd, oz elſe to remain in fall Foꝛte any 

made * Uittue. Quibus lectis & audit idem Samuel dic quod præd' u. 

ditha action ſuam Pd* verſ. eum habere non debet quia dic quod 

Arbitrator' przd' poſt confectionꝰ ſcripti præd' & ante prxd' ſepti- 

mam horam poſt meridiem præd' viceſimi 'quinti diei Julii Anno 

Domini milleſimo ſexcenteſimo octogeſimo nono ſupradicto nullu 

fecer Arbitrium int ipſum Samuel & hen at Judith' de & ſuper 
Ju 


ref: 

præmiſſis in conditione præd ſuperius ſpeciſcat Et hoc parat eſt 
veriſicare unde pet judicium ſi præd' Juditha action? ſuam prad 
Th-Plainif Et præd. juditha dic quod ipſa per # præallegat᷑ ab aQione 
Award made ſua præd babend prrcludi non debet lk dic? qq* ipfa cadem jo- 
oretenus..Þ ditha diu ante conſection ſcripti przd” ſcilicet Term Sand Trin' 

The Plaintiff ANNO regnd Dom Reg & Dominz Reginæ nune primo in Cur. ipſoru. 
inpleaded the Reg & Reginæ de Banco dic ſcilicet apud Weſtm in Com Midd im- 
the Common placitaſſet ipſum Samuel in quodam placite Tranſgr. ſuper Caſum pro 
eo quod idem Samuel dixiſl. de præfat Juditha diverſa ſcandaloſa 
Anglicana verba qd' quidem placitum tempore confectionis ejuſde 
ſeripti fuit penden & indeterminar' qd'qz-Arbitrator' præd accept 
ſuper ſe onere Arbitrii przdi& immediate poſt confection ſcripti 
illius ſcilicet  predi&* viceſimo quinto die Julii Anno Domini 

milleſimo ſexcenteſimo octageſimo nono ſupradicto & ante ſep. 
The Awards timam horam poſt Meridiem ejuſdem diei apud (Tlakefield pred 
mae e Axbitrium ſuum ore tenus de & ſuper præmiſſis in Conditione 
prtæd ſuperius mentionar' fecer & publicaver ac partibus predic 
ibidem ante horam illam declaraver modo & forma ſequen' videlt 
Quod præd Samuel ſolveret eidem Judithæ duodecim pecias Auf 
cuneat. (vocat Suineas) ac omnes tal denar ſumm' qual” eadem 
BREE Wagen erogaſſer ſeu expendiſſet in & circa proſecution” plac' prrd 
-quodque immedigte/poſt-hujuſtwodi ſolution” st tam prædicta Jo- 
ditha quam prædict Samuel! daret alteri eorum'per ſeriptum ge 
neral relaxation omnium action cauſar' action demand 70555 co 
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adjudicari, &c. 


—_— —_— 


illud modo & forma pred. feplitat᷑ neceſſe non habet nec p legem 


Unde pro defectu ſufficien replicationis in hac parte idem Samuel 
ut prius pet judicium & quod præd. Juditha ab actione ſua ptæd' 
habend' pcludatur, &c. 


uam præd verſus p̃fat Samuef habend' manutenend' ſuperi- 
us replicando allegavit quam ipſa parat eſt verificare Quam quidem 
materiam idem Samuel non dedie nec ad eam aliqualit reſpond” 
{ed verification ir admittere omnino-recuſat ut prius pe? Judicium 
debitum ſuum præd. unacum dampnis ſuis occaſione detentio- 
nis debiti il ſibi adjudicari, &c. Et quia Juſtic. hic fe adviſare vo- 
lunt de & ſup pmiſſis ptiuſquam Jadicicm inde reddant dies dat. 
el partibus præd. hic uſque à die Paſchæ in quindecim dies de au- 
diend. inde Judicio eo quod iidem Juſtic. hic inde nondum, &c. 


F ͤ⁴ Cn m Ä 


=o Judith 


tunque uſque prædꝭ tempus confectionis Scripti præd. inter eos 
moved Et eadem juditha ulterius die qd. tempore confectionis | 
ſcripti obligatorii præd & Arbitrii præd. quzlibet pecia hujuſmo- 1 
di Auri (vocat, Guineas) ſe attingebat in valore ad viginti un ſo- 
id & ſex denar* quodqʒ adtunc ac pd. tempore confe&tion' Arbitrii | 
pzd. prædicta Juditha erogavit & expendidit in & circa proſecu- 1 
tion placiti præd. ſumma undecim libr ſeptem ſolid? & ſeptem de- Wl! || 
na? videlicet apud CCakefield prad' Unde pd Samuel poſtea ſcili: 1. 
cet primo die Auguſti anno regni Regis & Reginæ nunc primo apud Notici of the Mo 
makefield pd. babuit noticiam poſteaq; ſcilicet viceſimo die ejuſ- | 
dem Auguſti apud CUakefield pd. eadem Juditha requiſivit eun- * 
dem Samuel ad ſolvend' eidem Judithz tam præd duodecim peti- ance of ir. . 
25 Auri vel valor. inde quam præd. undecim libr. ſeptem ſolid. & | I. | 
ſeptem denar. proteſtando autem quod præd. Samuel non ſolvit ä (Jl 
eidem Judithz præd. ſummam undecim libr. ſeptem ſolid. & ſep- 1 
tem deriar' In facto eadem juditha dic. quod præd Samuel non ll | 
ſolvit eidem Judithz præd. duodecim pecias Auri cunat' (vocat' 00 
Guineag) ſeu valor' inde juxta formam & effectum Arbitrii illius [RAR 
Et hoc parat eſt verificare Unde pet Judicium & debitum ſuum 4 


præd unicum dampnis ſuis oecaſione detentionis debiti illius ſibi 


Et prædict. Samue? dic. quod præd placitum præd. Judith ſu- Demurrer © 
perius replicando placitat᷑ ac materia in eodem content᷑ minus ſuf- 
ficied in lege exiſtunt ad pred. Judith. ad actionꝰ ſuam præd' ver- 
ſus ip̃jʒ SamueP habetd* tnanutenend* quodque ipſe ad placitum 


the Replica- 
tion. 


terrz tenetur aliquo modo reſpondere. Et hoc parat eſt vetifſcare 


Et wy Juditha ex quo ipſa ſufficiet matetiam in lege ad actio- Joinder tn He? 
em 


murrer. 


Award. 


And requeſted 
the Pertotm- 


— 
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hd. 


1 Lev. 113. 
2 Lev. 62. 

1 Salk. 75. 

6 Mod. 82, 
160. 8 
1 Sid. 160. 
1 Danv. 27. 
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 TUopds, and that the Arbitratozs did make, declare and publih 
kendant ſhould pay to the Plaintiff twelve Guineas, and all ſuch 


And Pemberton fo2 the Defendant ſaid, 


doth not mention any Suit befoze ; and tho the Plaintiff in her 
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Judith Hanſon verſas Liverſedge. 


| * | 
N an Action of Debt upon a Bond, the Condition was to per. 
fozm the Award of two Arbitratozs in-Writing, oz by (toy 
The Defendant pleaded Nullum fecerunt arbitrium. 
The Plaintiff replies, That at the Time of the Bond and g. 
ward ſhe had an Action againſt- the Defendant fo2 ſcandalous 


their Award in Manner and Fozm following, (viz.) That the De: 


MWonies as ſhe had expended circa proſecutionem placiti prædidi; 
and that the Parties ſhould give mutual Releaſes of all Matters 
to the Date of the (aid Bond, and ſaith, that ſhe laid out in the 
ſaid Suit 111. 78. and demanded the (ſaid Sums of Money of the 
Defendant, and proteſtando that the Defendant had not paid her 
the 111. 78. dicit in facto that he had not paid the twelve Guineas 
awarded, as afozeſaid, & hoc para? eſt yerifcare, &c. 

To this the Defendant demurred. 38 | 


CH 


Firſt, This Award, as ſet fozth, appears to be void; fo} ti 
to pay the Charges expended circa placit᷑ præd, and the Award 


Jnducement ſaith, ' That the had an Action to2 -CClowds againſt the 
Defendant then depending, that will not help it, foz that is no 
Part of the Award ; but the Award in the Foꝛm as tis ſet foꝛth is 
unintelligible, there being no Suit mentioned befoze to refer plz 
cit prædict' unto. | 
Secondly, 'Tis not ſufficient to award Papment of the 
Charges in ſuch a Suit, it being altogether uncertain what the 
Thirdly, It ought to habe been chewn, that the Plaintiff had 
a Cauſe of Action in the Action that is mentioned to have beet 
bzought againft the Defendant foz Slander ; and ſo is Spiguroel's 
Caſe-in 1 Sid. 12. Fmt Hewitt 
Curia. As to the Firſt, if the award were in (Writing in (ud 
Fomn of Expzeffon, it could not be good; but he which lets fo!td 
an Award by Parol is not tied to the UWlozds, fo? the pull 
Mos might be very difficult to pꝛove; but tis ſufficient to ſhew 
the Effect and Subſtance of what was awarded by (Uo2d of You), 
and tis ſufficiently ſhewn that this Award was made concernins 
that Action of Slander. eun 


F0! 
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Foz the Second, the Court held, that the Qwary was good ; 3 Lev. 18. 
fog it may be eaſily reduced to a Certainty, when tis made ap: Feld and 
peat what was laid out in that Suit, as in 1 Roll. Abr. 251. 2 Lev. 5. 
Beale and Beale, and in 3 Cro. 383. te pay the Charges of ſuch a Pitkney ab 
Uoyage, held a good Award. 1 by 1 

Thirdly, The Plaintiff need not thew that there was Cauſe of Bargrave 

Action, fo2 that is left to the Arbitratozs, and they have Power — prop 
to award Charges thereupon, tho' tn Point of Law there were no 
Cauſe of Action; fo2 the Parties have made the Arbitratozs their 
Judges. „ n 542 ro Ne Na 

And the Court were not ſatisfied with the Opinion repozted by « sid. ::: 
Siderfin in Spigurnell's Caſe, and ſaid, he was then a young Re- 
poxter- CUhereupon Judicium pro Quer. 


* 


Major & probi homines de Guldeford verſur Clarke. 


Sur { TOhbannes Clarke nuper de Guldeford' in Com' prædict' pebt vpon 4, 
J] Dyer ſum' fuit ad reſpondend' Majori & probis homi- 27-22%, made 

nibus Villz de Guldeford' in Com' Surr' de placito quod teddat t 

eis viginti libras legalis monetæ Angliæ quas eis debet & injuſte 

detinet. & c. Et unde iidem Major & probi homines Vill de 

Guldeford” prædict. per Henr' e Attorid ſuum dic quod cum 

prædict. Villa de Guldeford' in dicto Com' Surr eſt antiqua Villa Antique vile: 

quodque probi homines ejuſdem Vill a tempore cujus contrarium 

memoria hominum non exiſtit fuer & adhue exiſtunt corpus 4 Corporatiod 

Corporat & Politicum in re facto & nomine per nomen Majoris & Mind. 

proborum homin' Vill' de Guldeford in Com' Surr & per idem v peer 

nomen uſi fuer platitare & implacitari reſpondere & refponderi pleaded, = 

Cumque etiam infra; Vill' habetur & a toto tempore ſupradict' cu- 

jus contrar memoria hom' non exiſtit habebatur talis confuetudo 0 

ulita? & approbat quod Major & probi homines Vill prædict. pro 4 Caftom to 

tempore exiſten vel major pars eorundem in Com Concil con- * 

dregat & aſſemblat uſi fuer & conſuever' facere & conſtituere leges | 

& conſtitutiones pro bono regimine & gubernatione .Vill' præd' "ar gas Get 

& inhabitan' ejuſdem & pcœnas & penalitat ſuper perſonas contra the Corpors- 

ga & conſtitutiones ill delinquen imponere Cumque etiam in- A 


And to im 
2 Villam prædict. fuĩt antiquus Officiarius annuatim & quolibet Females. 
anno ſuper diem Lunæ prox poſt Feſtum Sancti Michaelis Archd 1c « Ballif 
Pro uno anno tunc ſequen per Majorem & probos homines præd. — 
cled (vocat Balliv' ejuſdem Vill') ad negotia ejuſdem Vill' pera- 
dend Cumque etiam præd. Major & probi homines Vill przd' ſe- 
cundo die Octobris anno regni Domini Caroli fecandi nup Regis The By-Law 
ang?, &e. triceſimo quarto apud Vill' de Guldeford' prædict. in * 
Com” Concilio adtunc &  ibidem congregat & aſſemblat * 
„ I i 2 ve 


—ͤ— — 
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ven ſtabiliver,qd ſi aliquis intiabitan ejuſdem Vill. tunc poſte, 
ſecundum antiquum uſuag & conſuetud ejuſdem Vill. foret debite 

_ elect. ad offjciuùm Balk vi ejuſdem Vill. & recuſaret acceptare & ſy. 
per ſe ſuſeipere idem officium Ballivi ejuſdem Vill. five idem Of. 
„did exequi quod tunc ſuper vel recuſatiom five non acceptation, e. 
juſdem Officii quælibet ta? perſod forisfaceret & ſolveret Majori & 
Forfeiture for probis hominibus præd. ſummam viginti librar. legalis monet. 
Th. Defen- Angl. ad uſum incorporation. præd Cumque poſt confeQiorn' ori. 
3 nation præd. ſcilicet triceſimo die Septembris anno regni Domini 
Willielmi & Dom. Mariæ nunc Regis & Reginæ Ang, &c. primo 
apud Villam de Guldeford przd: præd. Johannes Clarke adtunc & 
diu antea & ſemper poſtea hucuſque exiſten inhabitan infra ean- 


dem Villam & liber homo ejufdem Vill. ſecundum antiquum uſuag 


& conſuetud ejuſdem Vill. per Majorem & ꝓbos homines ejuſdem 

Vill. debite elect. fuit fore Ballivam ejuſdum Vill. pro anno tune 

For th? Yezr px, ſequem de quibus idem Johannes adtunc & ibid notiè habvit 
lowing & adtunc & ibidem requiſit. fuit ad Officium ill. acceptand. & 
Jun Refer: Exequend” quodq; idem Johannes adtunc & ibĩdem & abinde hoc- 
| execure e uſque ad Officium ill. acceptand. & exequend. omni no recuſayit 
DR & adhuc recuſat per quod actio accrevit: eiſdem Major. & probis 

' hominibus Villz de Guldeford' præd. ad exigend. & habend. de 
pfat. Johanne præd viginti libr. pH d. tamen Johannes licet ſepivs 
requiſit. prædict viginti libr. Rfa 5 
Vill. de Goldeford. præd. nondum reddidit fed ill. eis hucuſque 


ſolvere omnino contradixit & adhuc contradid ad dampid ipſotum 


Major is & proborum homim Vill. præd. decem librarum Et inde 
produc ſecth . i M e 
Et præd' Johannes Clarke per Robertum Waring Attorn. ſuum 


The Defendant 


Salam VEN. & defend vim & inju? quando, .&c. Et dicit qd. præd Major 


made 13 272+ & probi homines Vill. de Guldeford. præd' actionem ſuam pred 
bad ng raken verſus eum habere non debent quia dicit 
within a Year in Parliamento Domini Car' Secundi nup Regis AngP apud Welt 
oe har in Com. Midd. anno regni ſui tertiodecimo tent. edit. & provis 
be was nor cz- inactitat᷑ fuit Authoritate ejuſdem Parliamenti inter a? qd. Com. 
Office. miſſiones ante viceſimum diem Februarii tunc prox. emanat᷑ forent 
Hach e ſub Magno Sigillo Angl. talibus perfonis quales dictus nuper Rex 
| appunctuaret ꝓ executione poteſtatum & authoritatum in eodem 
Adu poſtea expreſſ. & quod omnes & quzlibet perſonæ nominat 
| Commiſſionar. in pred. Commi ſſionibus reſpective vigore Pp! 
Accus forent Commiſſona? reſpective p & infra ſepara? Civitates 


Corporationes & Burgos 8c Quinque Portus & eorum Membra & 

af Villas portus babentes (Anglice, Pott · Cotons) infra Reg? Ang! 

Dom. Walliæ & Villam de Berwick ſuper Twedam pro quibus 

ipſi reſpective nominarentur & appunctuarentur. Et ulterius pet 

em Actum inactitat exiſtit Authoritate præd. quod _ 
| pe 


eund 


t. Majori” & probis hominibus 


qd. per quendam Actum 
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perſonæ qui ſuper viceſimum quartum diem Decembris Milleſimo 
ſexageſimo primo forent Majores Aldermanni Recordatores Ballivi 
Clerici Vill. (vocat᷑ Town-Clerk) homines de Communi Conſi- 
lio (Anglice, Common Counci men) & al. perſonæ tunc geren. 
aliquod offictum vel officia Magiſtratus (Anglice, of Bagiſtrates) 
five locos vel fiducias vel al. negotium (Anglice, Employment) 
reſpicien. ad (Anglice, relating to) vel concernen gubernationem 
dictorum reſpectivorum Civitat Corporad & Burgo? & Quinque 
portuum & eorum Membrorum & af Villarum portus habentium 
ad aliquod tempus ante viceſimum quintum diem Martii Millefimo 
ſexcentefimo ſexageſimo tertio cum inde requirerentur per dictos 
reſpectivos Commiſhonarios vel aliquos tres vel plures eorum cape- 
rent Juramenta ligeanciæ & ſupremaciz & ſacramentum in eodem 
Att ſpecificat Ac etiam ad idem tempus publice ſubſcriberent 
coram eiſdem Commiſſionar. vel aliquibus tribus eotum Declaracon 


in eodem Actu ſpecificat᷑ Et ulterius per eundem Actum inaQitat 


exiſtit Authoritate pd quod pd reſpectivi Commiſſionar. vel aliqui 
tres vel plures eorum reſpective haberent poteftatem durante conti- 
nuatione ſuarum reſpectivarum Commi ſſionum adminiftrare fac? 
prædictꝰ & offerre ditam declarationem dictis perſonis per eundem 
Actum requiſitis cape & fubfcribere eadem ab & poſt expirationem 
dictardm reſpectiv. Commiſſion. (præd. tria ſact & declarationes 
de tempore in tempus adminiſtrarentur & offerentur talibus pſonæ 
& perſonis quales p veram intentionem ejuſdem Actus vel alicujus 
Clauſulæ in eodem content᷑ capere deberent eadem ꝓ tales perſom 


vel perſonas reſpective quales p Chartas vel Uſuagia dictorum re- 
ſpectivorum Civitat Corporation & Burgor̃ & Quinque port & eor̃ 
Membro? ſuorum & aliarum Villarum portus habentium deberent 
adminiſtrare Sacramentum ꝓ debita executione dictorum locorum 

ive officiorum reſpective & in defalt᷑ talium per duos Juſticiarios 

Pacis dict Civita? Corporacon & Burgor̃ & Quinque port & eorum , 
Membror. & al. Villar. portus habentium pro termpore exiſten i 

qui tales forent vel aliter p duos juſtic. Pacis pro tempote exiften 
reſpectivorum Comĩtat᷑ ubi præd. Civitates Corporationes vel Burgi 

live Quipque portus vel eorum Membra vel al. Villæ portus haben- 

tes eflent) Ac per eundem Actum ulterius inactitat᷑ exiſtit authori- 

tate præd. quod ab & poſt expiracon dictarum Commiſhon nulla 

perſona ſive nullæ perſonæ impoſter. extune poſtea locaretur elige- 

tor ſeu deligeretur (Anglice, ſhould be Choſen) ſen locarentur elt- 

. ſeu deligerentur (Anglice, ſhould be Choſen) in vel ad a- 

qua Officia vel loca præd quæ infr. unum annum px. ante tale e- 

lection. vel delection. (Anglice, Choice) non cepiſſet ſea cepiſſent 
dacramentum Cenz Dominice ſecundum ritus Eccleſiæ Anglicanæ 
& qd, quzliber talis perſona & perſonæ fic locata electa vel delecta 
vel locatz electæ five delectæ ſimilit. caperet ſeu eaperent pradia' 
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quando Sacramentum ꝓ debita Executione dictorum loco? & officio 


reſpective adminiſtraretur Et in defalt inde quælibet ta? locatio 


electio & delectio per eundem Actum inattitat dectarat exiſtit fore 
vacua Et per eundem Actum ulterius inactitat exiſtit authoritate 
præd. quod poteſtates conceſſ. dictis Commiſſionariis virtute ejuſ. 
dem AQtus continuarent & eſſent in vigore uſque viceſimum quin- 
tum diem Martii anno Domini Milleſimo ſexcenteſimo ſexageſimo 
tertio & non longius prout p eundem Actum plenius apparet Et 
idem Johannes Clarke ulterius die quod ipſe eſt & tempore præd 
electionis ipſius Johannis fore Balliv' pred. Villz de Guldeford' in 
Narratione pd. ſuperius fieri ſuppoſit fuit pteſtan Sabditus dict 
Domini Regis & Dominz Reginæ nunc diſſentiens ab Eccleſia Angli- 
The Defendant Cana quodque ipſe idem Johannes Clarke ad aliquod tempus infr, 


che ere unum annum ꝓx ante tempus eleRioD ipſius Johannis fore Ballird 


within a Year 


pichin a Year pred. Villz de Guldeford" pd per Narrationem præd ſuperius fieri 
lection. ſuppoſit᷑ non cepiſſet Sacramentum Cœnæ Dominicz ſecundum ri. 
tus Eccleſiæ Anglicanz per quod vigore præd. Statuti idem Johannes 
Clarke tempore electionis præd. in Narratione præd' ſuperius fei 
So that he is ſuppoſit fuit inhabif & incapax fore eligend. ad præd. locum five 


padle ef i. Officium Ballivi Villæ de Gulde ford. præd. & præd' electio ipſius 


—— fore Ballivum ejuſdem Vill. p Narrationem pred ſuperius 
upponit vigore Actus præd' fait vacua Et hoc parat eſt verificare 
Unde petit Judicium ſi przd' Major & prabi homines de. Gulde- 
ford' pradict. actionem ſuam prædict' verſus eum habere debeant, 

&c. | | Tabs Rig 
The Plaintifs Et prædidi Major & probi homines Vill. de Guldeford' præd 
TT, dicunt quod przdit' placitum ipſius Johannis ſuperius in barram 
placitat materiaq; in eodem content minus ſufficien in lege exiſtunt 
ad ipſas Majo? & pbos homines Vill. de Guldeford' pd. ab actione 
ſua prædicta verſus pfat᷑ Johannem habend. præcludend. quodque 
ipſi ad placitum illud modo & forma. przd. placitat᷑ neceſſe non 
habent nec p legem terræ tenentur reſpondere Et hoc parat ſunt 
_ verificare Unde pro deſectu ſufficien. placiti ipſius Johannis iidem 
Majo? & probi homines Vill. de Guldeford' præd. pet Judicium & 
debitum ſuum præd unacum dampnis ſuis occaſione detentionis de 
biti ill. ſibi adjudicari, &c, 17 HIS 

The Defew- Et præd. Johannes ex quo ipſe ſufficied materiam in lege ad pd 
pant joins in Major & E homines Vill. de Guldeford' præd' ab actione ſus 
| præd. verſus ipm Johannem habend. przcludend' ſuperius plac 
tando allegayit quam ipſe parat eſt verificare Quam quidem mate 
riam præd Major & probi homines Villæ de Guldeford' przd- 
non dedic. nec ad eam aliqualit reſpond. ſed verification. ill. 2 
mittere omnino recuſant petit Judicium & quod præd. Major © 
probi homines Villz de Guldeford* præd. ab actione ſua pd. — 

3 


 tria ſacramenta & ſubſeriberent præd. declaration. ad idem tempus 
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ipſum Johannem habend' peludentur, &c. Et quia Juſtic. hic ſe 
adviſare volunt de & ſuper pmiſſis priuſquam judiciũ inde red- 
dant dies dat' eſt partibus prad. bic uſque a die Sancti Michaelis 


in tres Septimanas de audiend' inde Judicio ſuo eo quod iidem Ju- 
ſtic. hic inde nondum, &c. 


Major & probi homines de Guldeford' verſus Clarke. 


N an Adion of Debt by the Mapoz and probi homines of Gild- 2 Show. 66, 
| ford againſt Clarke, they declared upon a Pꝛeſcription to make me 155 
By⸗Laws p bono Regind & Gubernacone Vil? pd, and that there N. Lucv. 54. 
has been an antient Officer (called a Bailiff) of the ſald Town e- und. 289. 
le#ed fo2 Time whereof, &c. upon the Monday next after Michael- 
mas-Day, and they ſet fozth a By-Law made, That if any Jnhabt- 
tant of the ſaid Town ſhould be duly elected to the (aſd Office of 
Bailiff, and ſhould refuſe to take it upon him, he ſhould fozfeit and 
pay to the Coꝛpozation 201. And that after the ſaid Law made, 
(viz.) upon the 3oth of Sept. anno primo Willielmi & Mariz, the 
Defendant being then an Jnhabitant and Freeman of the ſaid 
Town, was choſen Bailiff, accozding to antient Uſage, fo2 the 
Pear following, and had Notice thereof; but he refuled to take 
upon him the lald Dffice, unde actio accrevit Major. & prob homin 
{02 twenty Pounds, xe. | ; 
The Dekendant pleaded Actio non; fo2 that by the Statute 
made 13 Car. 2. fo2 regulating of Cozpozations, it was amongſt 
other Things enacted, That after the Determination and Expira- 
tion of the Commiſſion fo2 regulating of Cozpozations (in the 
lald Act mentioned) no Perſon 02 Perſons ſhould fo? ever after be 
cholen into any of the Offices 02 Places (befoze-mentioned in the 
ſaid Act,) who within one, Pear next befoze ſuch Election had not 
received the Sacrament of the Lozds Supper, accozding to the 


Alage of the Church of England; and that every Perſon elected 


Qould take the Oaths, and ſubſcribe the Declaration (in the ſaid ad 


mentioned) at the ſame Time as the Dath, foz the due Execution 


of the Office he is elected to, ſhall be adminiſtred; and in Default 
thereof, everp (uch-Eletton to be void. —  _ 

And the Defendant further lald, That he fs, and at the Time 
bf the ſaid. Ele#ion he was, a Pꝛoteſtant Subject of the King and 
Queen, and a Diſſenter-from the Church of England, and that he 
had not received the Sacrament within a Pear befoze the ſad E- 


ledton, by Reaſon. whereof he was not capable to be eleed to the 


(aid Office, and the Election, by Reaſon of the ſaid Act, was void, 
hoe para? eſt verificare, cc. 3 
To this Plea the Jlaintiffs demurred. 
5 In the argument ok this Caſe, Sir John Read 8 Cale was cited, Mod. 299. 
n (everal Pears ſince was made Sheriff of Hertfordſhire, who was 
— under an Excommuntcation and ſo could not receive the Sacra- 
ent; and therekoze after he had held the Dffice koz thꝛee 9 
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7 Lev. 293. 


4 Mod. 269. 
1 Salk. 167. 


left off, and did not attend at the Afſizes, fo2 which he was fing 
500 J. und after Agreement in the Exchequer, where ft was ing, 
ed on, that the Ai of 25 Car. 2. made ko; pꝛeventing of Dangers 
that might ariſe from Popiſh Recuſants, did avold the ſaid Dice 
upon his not having taken the Sacrament, and he was dilabled 
to do it by Reaſon of his Txcommunication ; yet he was adjuny, 
ed in the Court of Exchequer to. pay the 5001. Fine. 

But the Court held here, That the Matter pleaded by the De, 
kendant was a good Bar; fo2 in regard the Ad of 13 Car. 2. had 
enated, That none ſhould be choſen who had not received the $4. 
crament within one Pear befoze ſuch Choice; and there could be 
no Refuſal befoze the Eleftion, it was plain the Defendant had 

not tncurred the Fh fe of the By-Law. And ft differed from 
the Caſe of Sir John Read; fo2 he was once actually in the Ol 
fice, and obliged thereupon to do all Things neceſſary koꝛ his Þy. 
ceeding in it: But here, in this Caſe, to make a Default in the 
Defendant, there muſt have been an Election antecedent, and the 
Election of ſuch an one as the Defendant is, is abſolutely pꝛohibit⸗ 
ed by the Statute. | 
There were alſo two Exceptions taken to the Declaration. 
Firſt; The By-Law is (aid to have been, That if any Jnhabi- 
tant ſhould be choſen; whereas they cannot make-By-Laws to 
bind all the Jnhabitants of the Town, but only the Freemen o; 
Members of the Cozpotation, - 

Secondly, The Uſage is let fozth, That the Election ſhould be 
die Lunz proxime poſt Feſtum Sancti Michae? Archd, and the E- 
lexfon of the Defendant is alledged to be upon the Monday, and 
that the Court can't take Notice of it, oz Conſult the Atmanack, 
as this Caſe is, where it ought to have been let fo2th in Pleading. 

And the Court held theſe Matters incurable, and ſo Judgment 
was given koz the Defendant, \ 


Note, Mich. 6 W. in B. R. att Infozmation was bzought againſt 
one Larwood refuſing the Office of Sheriff of Norwich, he being 
thereunto duly elecked by the City, 8c. he pleaded this Statute of 
13 Car. 2. The Attozmey General replied, The Aﬀ of {Infifozmity 
whereby every Man is commanded to receive the Sacrament thee 
Times in the Pear accozding to the Church Liturgy. 
To this he rejoins the new Statute of Toleration ; and upon a 
Demurrer, the Rejoinder wag held to be a Departure, fo2 as the 
Queſtion was meeriy upon the Ualidity of the Plea, and it was 
adjudged that this Plea was no Excuſe; fo2 that no Man ſhall be 
received to diſable. himfelf, &c. And this Act was not made in 
Favour of Dillenters, but the contrary. | 


3 Dawney 
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Dawhey verſus Veſey. 


pe Plaintiff as Executrir to William Dawney, her late Vide antes 
Husband, bzought an Action of Debt upon a Bond, where. 4 43. 
in the Defendant was bound to the ſat Teſtatoz, with Condi⸗ 
tion to perkoꝛm an Award. | 
The Defendant demanded Oyer'of the Condition, and pleaded, 
That the Arbitratozs made an Award, that the Defendant ſhould 
pay 30 1. to the ſaid William Dawney, oꝛ his Aſſigns, within two 
Months then next following, in full Satisfaction of all Treſpaſſes, 
Damages and Demands; and that the ſaid Parties upon Pay- 
ment of the laid Boney ſhould give mutual Releaſes; and ſhew- 
eth that the ſaid William Dawney after the ſaid Award, and with- 
in two Months, died, and demanded Judgment of the Action. 
To this the Plaintiff demurred, - ' SHE 
and Judgment was given fo2 the Plaintiff; fo? tho' the Money 
was awarded to be paid to William Dawney, and no Mention of 
his Executo2s, pet the Money was to be paid to the Executozs, 1 Salk. 69. 
fo an Awatd creates a Dux. —— 7. 
And it was objefted, Chat if the Dekendant ſhould pay the Mo- e 
ney they could not compel the Plaintiſf, who is Txecutrir, to re- 
Eins Ons een: :? 561317 


leaſe.” (717 bnd! | | 2040+ 1 

The Court held, That the ought to releaſe all Demands that 
the Teſtatoz had againſt the Defendant.” Vide 1 Cro. ro. Kingwell 
and Knapman, 1 Ro. Rep. 197. 31 H. 6. Tit. Barre 59. 3 Leon. 12. 
Yell. W A %.. p 0 | 
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Harris verſus: Parket. 
Midd's f. Oamuel Parker nuper de Staples- Inn in Com' Midd' Debr for Reni 
Sen. ſom! foit ad reſpondend' Johanni Harris de l Demiſes by | 
plaeito quod reddat ei nonagint' & novem libr quas ei debet & e Fol. 
injulte detinet, &c. Et unde idem Johannes Harris per Johan- 
nem Wood Attorn' fuum- dicit quod cum præd. Johannes Harris 
primo die Mail anno reghi' Domini Carol ſecundi nuper Regis 
Angf; &e. triceſimo quinto apud paroch Sancti Martini in Campis 
n Com Midd' pred: dimĩſiſſet conceſſiſſet & ad firmam tradidiſ- Tre fri De 
ſet prefat' Samueli um meſſuag ſive tenementum cum pertim con- 
tinen duas Romeas in und Area (Anglice, two Rooms on a Flooz) 
* dua gardina & un' latrinam (Angfice, à Houle of Office) eidem 
melluagio ſpectanꝰ & um ſtabulum dictis duobus gardinis prox ad- 
zungen que 'premiſſ' prædick ſunt fituat! jacen' & eniſten in & 
"per acclivitatem de Hampſtead-Hill, (Anglice, the Riſe of Hamp- 
K k ; 8 ſtead) 


— 


Mich. Anno 2 W. & M. in CB. Vol. 


Sc tenement' gardin' ſtabulis & pmiſ. jacen' ſpectan vel aliqualite; 


Exception. 


* 


Habendum. 


Reddendum. 


ſolvend' eidem Johan' Harris ad Feſta Sancti Johan Baptiſtæ Sandi 


ram toto termino annorum præd. virtute cujus dimiſſionis præd. $ 


Entry by Vir- 
tue of the De- 
miſe, 


Angliæ, &c. quarto habuiſſet tenuiſſet & Occupaſſet & quadragint: 


Rent arrear. 


Actio accrevit. 


The ſecond 
Demiſe. 


ſtead) cum omnibus & ſingulis zdificiis ſtructur pomar' gardin;, 


** 


areis (Anglice, Courts) curtilagiis viis aquis ee boſcis 
ſubboſcis commun commun paſtur' & turbar' eaſiament' commodi. 
tat' pficuis emolumentis & advantagiis quibuſcunq; eiſdem meſſy; 

ptinen vel cum eiſdem tunc vel frequent habit & dimiſſ. occupat 
vel petit aut adjudicat accept reputat capt vel cogn fuiſſe ut pan 
parcel' ſive membrum inde aut eiſdem aliqualiter pertinen (except 
& ſemper reſervat przd. Johanni Harris Executoribus Adminiſt. 
toribus & Aſſignatis ſuis omnibus ta? magnis arboribus (vocat Tim. 
ber Trees) qua? tune ſteter' crever & fuer vel ad aliquod tempys 
poſtea ſtarent creſcerent vel forent in & ſuper præd dimiſſ. præmiſt 
vel aliquam partem inde) habend & tenend' pmiſla præd. (except 
pexcept”) eidem Samueli Parker & Aſlign' ſuis a viceſimo quinto 
die Martii tunc ult' præterit uſque plenum finem & terminum ſep- 
tem annorum extunc ꝓx ſequen' reddend' inde eidem Joban' Harris 
annual” reddit” five ſummam octodeeim librar legalis monet' Angliz 


Michaelis Archangeli Natalis Domini Dei & Annunciation' Beatz 
Mariæ Virginis in quolibet anno per æquas & æquales portiones du- 


muel Parker in pmiſſ. præd. prædimiſſ. cum pertin” intravit & ill. 2 
præd primo die Maii anno triceſimo quinto ſupradict' uſque ad Fe- 
ſtum Sci Michaelis Archangeli anno regni Jacobi ſecundi nup Regis 


& quinque libr. de reddit præd. pro duobus annis & dimid unios 
anni de pd termino ſeptem annorum finit' ad præd' Feſtum Sancti 
Michaelis Archangeli anno quarto Jacobi ſecundi ſupradict eidem 
Johanni Harris arretro fuer & adhuc arretro exiſtunt & inſolut p 
qd. actio accrevit eidem Johanni Harris ad exigend' & habend'«dc 


præfat. Samuel Parker przd' quadragint' & quinque libr' de prad. $ 
nonagint' & novem libr. pareel - Cumq; etiam pred Johannes Har I 
ris viceſimo quinto die Martii anno regni didi Domini Caroli ſe ti 
cundi nup Regis Angliz, &c. triceſimo quinto apud paroch Sci Mar p 
tini in Campis præd. in Com. pd dimififlet conceſſiſſet & ad firman 1 
tradidiſſet prafat. Samueli un. al. meſſuag. five tenement, cum ptin d 
continen. duas romeas in una area (Ang, two Rooms on a Float N 


eidem meſſuagio ult. mentionat. ſpectan & un. al. ſtabulum px 


& dua a? gardin. & un' al. latrinam (Anglice, a Þouſe of Dfict) 


jungen. dictis duobus gardinis ult. mentionat. quæ præmiſſi p 


ult. mentionat. ſunt ſituat. jacen. & exiſten. in & ſuper acclivita : 
tem de Hampſtead (Anglice, the Riſe of Hampſtead- Hill) cum om 
nibus & ſingulis ædiſiciis ſtructur. ſtabulis pomariis gardinis ares pe 


(Anglice, Courts) curtilagits viis zquzcurſibus boſcis ſubboſcs 
commun. commun. paſtur. turbar. eaſiament. commoditat. uw 
* : wm 
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emolumentis advantagiis quibuſcunque eiſdem meſſuagio & tene- 
mento gardinis ſtabulis & Fmiſſis ul? mentionat᷑ jacen ſpetan vel 
aliqualit᷑ ptinen vel cum eiſdem tunc vel frequent habit᷑ dimiſſ. oc- 
cupat. vel petit aut judicat᷑ accept. reputat. capt. vel cogn' fuiſſe 
ut pars parcell five membrutm inde aut eiſdem aliqualit' pertinen' 
except. & ſemper reſervat pd” Johanni Harris Executoribus Admi- 
niſtratotibus & Aſſign' ſuis omnibus ta? magnis arboribus (vocat' Exception. 
Timber-Trees) qual” tune ſteter' crever & fuer' vel ad aliquod 
tempus poſtea ſtaret creſcerent vel forent in & ſuper prædict 
dimiſſ. pdemiſl. ul? mentionat vel aliquam partem inde Habend' Habendum. 
& tenend' pdia' meſſuag & Pmiſſ. ult mentionat᷑ cum pertin' 


. (except? pexcept) pdia” Samueli Parker a ꝑdict' viceſimo quinto 
pt die Martii anno tricefimo. quinto dicti Domini Caroli ſecundi 
to nuper Regis Angl', &c. ad voluntat corutidem Johannis & Samue- 


lis & quamdiu atnbabus partibus p̃d placuerit reddend' & ſolvend' Red. 
proinde pdict Johanni Harris reddit' five ſummam legalis monet 
Angliz ad ratam (Anglice, aftet the Rate) octodecim librar* per 
annum duran* continuation' ditniſſion' pdict' ult' mentionat' Vir- 
tute cujus quidem dimiſſionis ult' mentionat' idem Samuel Parker 
in pmiſſ. gdi&' pdimiſſ. cum pertin' ult' mentionat' intravit & a 
tempore dimiftion' ill' ult' mentionat uſque ad Feſtum Sancti Mi- Entry and Pol- 
chaelis Archi anno regni Domini Jacobi ſecundi nuper Regis 
Angl', &c. quarto habuiſſet & occupaſſet & quinquagint' & qua- 
tuor libr reddit pd pro tribus annis finit” ad 9 Feſtum Sandti i. 
chaelis Archi anno quarto Jacobi ſecundi ſupradict' ad ratam (Ang- 
lice, after the Rate) o&odecim' librar per annum eidem Johanni 
Harris debit᷑ arretro & .inſolut fuer & adhuc arretro & inſolut' Rent rear: 
exiſtunt per quod actio accrevit eidem Johanni Harris ad exigend' Adu accrevit. 
& habend' de pfat Samuele Parker eaſdem quinquagint” & quatuor 
libr ul? mentionat' de pd? nonagint & novem libr' reſidꝰ pd tamen 
Samuel Parker licet ſæpius requiſit, &c. pd quadragint & quinque 
libr primo mentionat᷑ ac pd' quinquagint” & quatuor libr' ul? men- 
tionat eidem Johanni Harris nondum reddidit nec aliquam inde 
parcell' ſed ill ei hucuſqʒ reddere omnino contradixit & adhuc con- 
tradicit Unde dicit quod deteriorat eſt & dampn' habet ad valenc * 
decem lib. Et inde producit ſeam, &c. | 

Et pdict Samuel per Carolum Townſend Attorn' ſuum venit & The Defendane | 
defendit vim & injur' quando, &c. Et dicit quod pdict' Johan- Þizine'f nibil 
nes Harris actionem ſuam pdict' verſus eum habere non debet Quia Put in tene- 
dicit quod pdia* Johannes Harris tempore dimiſfion' præd' ſupe- pr dimiſio- 
nus fieri ſuppoſit nichil habuit in tenementis præd' cum pertin He mould bare 
unde ſuppon' dimi ſſion ill fieri Et hoc parat eſt verificare Unde beende 
petit Judicium fi præd' Johannes Harris actionem ſuam gd' verſus | 
eum habere debet, &c. 7s 


> 
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2 et Et przdit Johannes Harris dicit quod per aliqua per prædid 
betore the De Samuelem. Parker ſuperius placitando allegat ipſe idem Johannes 
dnifa,s lim ab actione ſua pred. verſus eum habend' pcludi non debet Quiz 
for a Term of dicit quod din ante tempora pradictꝭ ſeparal dimiſſion per ipſum 
2 Johannem pfat' Samueli de tenementis prædict. ſuperivs. in Narta.- 
tione prædict' mentionat' eſſe fact' ſcilicet decimo- tertio die No. 

vembris anno regni Caroli ſecundi nup Regis Ang? viceſimo ſexto 

. Pnobilis Carolus Henricus Dom' Wotton Baro de Wotton in Com 

no 5 demiſed Kanc' apud paroch Sancti Martini in Campis in Com Midd' prad. 
„ . dimjiſit conceſſit & ad fu mam tradidit præfat Johanni un peciam 
five parcell” tertæ unacum antiquo meſſuagio & borreo exiſten ſu- 

perinde ſituat & exiſten in Hampſtead præd' in Com' ptæd conti- 

nen' dimidium unius acræ terræ cum pertinen' unde tenement 

przd. in Narratione pd. mentionat fore dimiſſa ſunt parcell' Hab 

For 41 Years. & tenend' Pmiſſ. ill præfat' Johanni Harris Executoribus & Aſſign 
ſuis a Feſto Sancti Michaelis Archi. tunc ult' Pterit' uſque ad ple- 

len gas num finem & terminum quadraginta & unjus annorum extunc px 
Right and Ti- ſequen' plenar complend' & finiend” (gfat Carolo Henrico Domino 
fuch Demife. Wotton adtunc & ibidem plenam poteſtatem jus & titulum ad 
| præd' peciam & parcell tertæ & præmiſſ. pradi&' cum pertinen' 
dimittend & concedend pro præd. termino quadraginta & unius 

annorum habente) Virtute cojus quidem dimiſlionis idem Johannes 

Harris poſtea ſcilicet eodem decimo tertio die Novembt anno regni 

22 and Poſ. dicti Domini Caroli ſecundi Regis viceſimo ſexto in pred. peciam 


inde poſſeſſionat᷑ pro reſiduo præd' termini, quadraginta & unius 
annorum Et ſic inde poſſeGonar exiſten idem Johannes primo 
And demiſed die Mail anno regni dicti Dni Caroli Regis tricefimo quinto in Nar- 
dant, ratione præd. ſuperius wentionat᷑ apud paroch' Sancti Martini in 
Campis præd. in Com' prædict. dimiſit præfat Samueli tenementa 


præd' in Narratione præd. ſuperius mentionat cum pertin modo & 


forma prout idem Johannes ſuperius verſus eum narravit Et hoc 


para? eſt verificare unde petit ſudicium & debitum ſuum pra d' una 
cum dampnis ſuis occaſione detentionis debiti illius fibi;adjudicar!, 
&c. | | 


The Defendant Et præd Samuel dic' quod prædictum placitum præd. Johannis 


demurs ro the 


P,aintiff's Re- ſuperius replicando placitat, materiaq; in codem content minus lut- 
plication. ficietd in lege exiſtunt ad præd. Johannem agionem ſuam pred. ha- 


bend manutenend' quodque ipſe ad placitum illud modo & form 
præd. placitat' neceſſe non habet nec ꝑ legem terræ tenetur reſpon. 
dere Et hoc parat᷑ eſt verificare unde ꝓ defectu ſufficien' rep? ipſius 
Johaynis in hac parte idem Samuel pet Judiciam Et qd. pd. Johau - 


nes ab actione ſua præd verſus eum habend' pcludatur, & . 


penr. Trinver. 


J 


4 : Et 


five parcellꝰ tertæ meflvag & horreum cum pertin' intravit & fuit 
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Et prxdia; johannes dicit quod placitum præd. per ipſum ]o- 
hannem modo & forma præd ſuperius replicando placitat' mate- 
riaque in eodem conteat” bon' & ſufficien' in Tege exiſtunt ad præd 
jobannem act ionem ſuam præd. habend' manutenend' Qod qui- 
dem placitum materiaque in eodem content” ipſe idem Johannes 
parat᷑ eſt verificare & probare prout Cur', &c. Et quia pred. Sa- 
muel ad placitum ill non reſpond' nec ill' hucuſque aliqualit' de- 
dic ipſe idem Johannes petit Judic' & debitum ſuum prad* cum 

vnde dampnis ſais occaſione detentionis debiti præd ſibi adjudicari, 
&c. ded quia Cur. .hic de Judicio ſuo de & ſuper præmiſſis red- 
dend nondum adviſatur Dies ide dat eſt partibus præd. coram 
Juſtic* Dom. Regis & Dom” Reginæ apud Weſtm' uſq; —— de 
judicio ſuo de & ſupet ptæmiſſis ill audiend eo quod Cur hic in- 
de nondum, &c. - is Qi | Is - 


Harris verſ#s Parker. 


demiſed, at the Pariſh of St. Martin in the Fields in the County 
of Middleſex, to the Defendant a Meſſuage, Barn and Gardens, 
with a Stable adjoining, quæ pmiſſa præd ſunt ſituat' j1cen* & ex- 
iſten in & ſaper acelivitatem de 'Hittipſtead- (Anglice, the Riſe of 
Hampſtead pill) to hold to the Defendant fo ſeven Pears at 181; 
per Annum Rent, &c. and declared ot another Demiſe at St. Mar- 
tins afozeſatd, of another Beſſuage,'&c. ſituate ag afozeſaid to 
the Defendant, to hold at Mill at the like yearly Rent, &c. and 
fo? gol. ſet fozth to have been due upon the ſatd ſeveral Demiſes, 
he bungs the Aﬀion. eee 

The Defendant pleaded, That the Plaintiff tempore dimiſſio- 
num præd. nihil habuit in Tenementis pred”. 25 

The Plaintiff replied, That ante tempora præd. ſepara? dimiſſ. 
the Lozd Worton demifed to the Plaintiff the lad Meſſuage and 
Pumiſſeg fo2 the Term of one and fozty Prars (ipſo Com Wot- 
ton plenam poteſtatem jus & titulum ad præmiſſa & ea dimittend' 
pro termino præd. habente) and that the Plaintiff did enter by Ute: 
tue of the laid Demiſe, and being poſſefſed of the Pꝛemiſſeg made 
the ſeveral Demiſes to the Defendant-prour, &c. 

Co this the Defendant 'demarted;' ß 


ay Eſtate. 


Et 


N an Aion of Debt fo2 Rent the Plaintiff declated, That he ofen 270, 


F02 that the Plaintiff in his Replication hath ſet foxth no Title 
in the Low Wotton, nog ſhewn what Eſtate he had, oz that he had 


4s to that the Court inclined, Chat the Replication was well 
Dead. but they took the Bar not to be well pleaded; fo2 the 
lalntig declared of two Demtſes, and the Bar is, that tempore 
miſſionum præd' nihil habuit, whereas it ought to * 
| - diſtinily 


The Det: nJant 
Joins in De- 
mutter. 


271. 
4 Mod. 76. 
1 Salk. 262. 


Vide antea 
73 
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diſtinctly pleaded, that he had nothing at the Time of either of the 
Demiles, fo2 the Declaration is of two Demiles, and the Time 
being put in the ſingular Number, it cannot be carried to both, and 
tis not like pleading Non Aſſumpſit to a Declaration, containing 
ſeveral Pꝛomiſes. Vide Palmer's Rep. A Quo Warranto was bꝛought 

_ againſt a Coppozation fox ſeveral Franchiſes, and they pleaded z 

Pielcription to one, and a Charter as to another, &c. and con. 

| cluded eo warr. clamant; and that was held good, and ſo Judg. 

ment there was given fo2 the Plaintiff niſi cauſa, 
But then it was moved at another Day, That the Declaration 

was not good fo2 the Befſuage and Pꝛemiſſes demiſed, fo? they are 

ſaid here to be ſituate in & ſup acclivitat de Hampſtead, which 


is a Delcription- of the Situation; but here is no Gül laid oz lien 
conus fo; a Jury, and of this the Court doubted. Poſtea 270. 


Every verſus Carter. 


ſndebitarns A. Staff, ſſ. 12 Carter nuper de Burton ſuper Trent in Com 
1 prædict Dyer Attach. fuit ad reſpondend* Johanni E- 
miſes, very Armig' de placito Tranſgr? ſuper Caſum, &c. Et unde iden 
Johannes Every per Iſaacum Hawkins Attorn ſuum queritur quare 

cum prædict Johannes Carter primo die Martii anno regni Do- 
minorum Regis & Regin nune, & c. primo apud Turbury indebi- 

tat' fuiſſet eidem Johanni Every in cent nonagint & quinque lib 

legalis monet' Augl' pro denar per eodem Johanne Every & ad 

ejus uſum per prædict' Johannem Carter ante tempus il! habit & 

For Monies had recept & ſic inde indebitat' exiſten idem Johannes Carter in 
che Flaig e conf. inde ſuper ſe aſſumpſit & eidem Johanni adtunc & ibidem 
Uſe, fidelit. promĩſit quod iple Jobannes Carter præd. centum nons- 
gint' & quinque libr eidem — Every cum inde poſtea re- 

quiſit' eſſet bene & fidelit' ſolvere & contentare vellet Cumque e- 

tiam idem Johannes Carter poſtea ſcilicet eiſdem die & anno ulf 
mentionat apud Turbury præd' indebitat' fuifſet eidem Johanni 

For Money laid Every in ducent' libris fimilis legalis monet' Angl' pro denar. pro 
Defendane, præd' Johanne Carter & ad ejus inſtanè & requiſitionem per prad. 
obhannem Every ante tempus ill' depoſit & ſolut Et fic inde inde- 

itat' exiſten idem Johannes Carter in conf. inde ſuper ſe aſſump 

& eidem Johanni Every adtune & ibidem fidelit promiſit quod 

For Money ipſe idem Johannes Carter præd ducent libr ult' mentionat' cidew 
che Plaimiff. Johanni Every cum inde poſtea requiſit' eſſet bene & fidelit' ſolved 
& contentare vellet Cumque etiam præd. Johannes Carter poſtes 

ſcilicet eiſdem die & anno ult' mentionat' apud Turbury przdic 


indebitat' fuiſſet eidem Johannj Every in vigint libr legalis monet 


Ang? pro denar de eodem Johanne Every per præd. Johan _—_— 
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ante tempus ill. habit. mutuat. & recept. & fic inde indebitat. ex- 

iſten. idem Johannes Carter in tons inde ſup. ſe aſſumpſit & eidem 

Johanni Every adtunt & ibidem fideliter promiſit qd. ipſe Johan- 

nes Carter præd' vigint: libr. eidem Jobanni Every cum inde poſtez 

requiſit. efſet bene & fideliter ſolvere & contentare vellet Cumque 

etiam præd. Johannes Carter poſtea ſcilicet die & anno ult. men- 

tionat. apud Turbury pd indebitat. fuiſſet eidem Johanni Every in | 

centum libr. ſimilis legalis monetæ Angliz p arreragiis debit eidem f9r Money due 
hanni Every per præd Johannem Cartet ſuper quodam compo for the A: 

nter eundem Johannem Every & prædict Johannem Carter ante Act 


tempus ill. habit. & fact & ſic inde indebitat᷑ exiſten. idem Johan- 
nes Carter in cons inde ſuper ſe aſſumpſit & eidem Johanni Every 


adtunc & ibidem fideliter promifit quod ipſe idem Jobannes Carter 


przd. centum libr. eidem Johanni Every cum inde. poſtea requiſit. 


eſſet bene & fidelit. ſolvere & contentare vellet præd. tamen Johan- 


nes Carter pd ſeparal. pmiſſion. ac aſſumption. ſuas præd. min. cu- 
rans ſed machinans & fraudulenter intendens eundem Johannem 
Every in hac parte callide & ſubdole decipe & defraudare præd' ſe- 
9 denar. ſummas eidem Johanni Every nondum ſolvit nec ip- The Deferidant 
um p eiſdem aliqualiter hucuſq; contentavit licet adinde idem Jo- feveral Sums. 
hannes Carter poſtea ſcilicet ſecundo die Martii anno regni dictor. 
Dominor. Regis & Reg. nunc, & c. primo & ſæpius poſtea apud 
Turbury præd per A Johan. Every requiſit. fuiſſet ſed ill. ei ſol- 
vere aut aliqualiter pro eiſdem contentare omnino hucuſq; recuſa- 
vit. & adhuc recuſat ad dampnum ipfius Johannis Carter ſexcent. 
libr. Et inde produe ſectam, &c. | 

Et prædictus Johannes Carter per Thomam Porter Attornatum As to.the fil 
ſuum venit & defendit vim & injuriam quando, &c. Et quoad Pronftes. the 
primam & ſecundam pmiſſion. & afſumption. ſupius mentionat. die Nez | | 
quod prædict. Johannes Every actionem ſuam prædict. inde verſus fompir intra 
eum habere non debet quia dic. quod ipſe idem Johannes Carter ad 
aliquod tempus iffra ſex annos ante diem impetrationis brevis ori- 
ginalis ipſius Johannis Every non aſſumpſit ſuper ſe modo & forma 
prout prædict' Every ſaperius verſus eum queritur. Et hoc paratus 
elt verificare Unde petit Judicium fi —— Johan. Every actionem 4+ 72 the third 
ſuam præd. inde verſus eum habere debeat, 8c. Et quoad tertiam miſes he pleads 
& quartam promiflion' & aſſumption. in narratione ſuperius men- pit. 
tonat, idem johannes Carter dicit quod ipſe non aſſumpſit ſup ſe 
modo & forma prout præd. Johan. Every ſuperius inde verſus eum 
1 — de hoc ponit ſe ſuper patriam 8c præd. Johan. Every 

iter, &c. 155 p Nen | 


Et 
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nine præd. Johan. Every quoad præd. placitũ præd' Johan. Carter 
_—— quoad primam & ſecundam pmiſſion. & aſſumption. in narr. pd ſy. 
Plaintiffreplies perius mentionat. dicit quod ipſe per aliqua in eodem placito pre. 


and ſets forth 


21 Original allegat. ab actione ſua præd. inde verſus eum habend. præcludi non 
Clanſum fegt debet quia dic. qd ipſe idem Joban' Every poſt promiſſion' & af. 
wirhin neue ſumption. præd in forma prædicta fact” ſcilicet undecimo die Mai 
| anno regni Domini Jacobi ſecundi nuper Regis Angliæ ſecundo 
pro recuperation. dampnorum ſuorum occaſion. non performation, 
promiſſion. & aſſumption. ill. proſecut. fuiſſet extra Cur. Cancellar. 
The Soing ov dicti nup Domini Regis quoddam breve original. dicti nuper Regis 
ot the Original. L : 

in hac parte verſus * Johannem Carter tunc Vic. Com. Staf. 
ford. direct. retornabil. coram tunc Juſtic. dicti nuper Regis apud 
Weſtm. in Craſtino Sanctæ Trinitatis tunc px' ſequen, reſpondend. 
Ea intentione eidem Johan. Every ea intentione quod præd' Johan Carter capere- 
galt ez tur & arreſtaretur & idem Johan. Every ſuper comparent. præd. Jo- 
han. Carter in eadem Curia ad ſectam ejuſdem Johannis Every ſe. 
cundum conſuetudinem Curiæ hic uſitat & approbat. pro recupe 
ration. dampnorum ſuorum occaſione non pformation. ꝓmiſſion. & 
And that be aſſumption. ill. ſuperius mentionat. narraret quodque præd. Johan. 
promiſed with- Carter infra ſex annos ꝓx ante diem impetrationis ejuſdem brevis 
original. in hac parte aſſumpſit ſuper ſe modo & forma prout idem 
Johan. Every ſuperius verſus eum queritur Et hoe pet quod ingui- 

ratur per Patrian - 12 n % ine 
The Defendant. Et predict” Johannes Carter pet: auditum præd brevis or iginal. 
de Gehn præfat. Johan. Every ſupius replicando mentionat. Et ei legitur in 
hæc verba Jacobus ſecundus Dei gratia Anglig Scotiz Franciæ & 
Hiberniz Rex Fidei defenſ. &c. Vic. Staff. ſalutem Si Johan. Every 
and hath it. Armig; fec. te ſecur. de clamote ſuo pros tunc pone p vad & falvos 
pleg Johan. Carter nup de Burton ſuper Trent in Com. tuo Dytt 
qd. fit coram Juſtic. noſtris apud Weſtm. in Craſtino Sanctæ Trini. 
tatis oſtens quare vi & armis clauſum ipſius Johannis Every apud 
Turbury fregit & a? enormia ej; intulit ad grave: dampnum, ipſius 
Johannis Every & contra pacem noſtram & habeas ibi nomina pleg 
& hoc breve Teſte meipſo apud Weltm 11 die Maii anno regni no- 
ſtri ſecundo Elweſe. Johan Doe pleg de pros Ricaxdus Roe Infranc 
beg 2 minat: Johan. nichil habet in balliva mea ꝑ quod attach. poteſt Jo- 
This Wrir v -nath, Cope Arm. Vic Quo lecto & audito idem Johan. Carter die. 
nor orien qd. præd. Johan. Every: ad monſtrand. idem breve originals ſupe 
tion. rius replacitando mentionat. ad warrantizandum narrationem ſuam 
| przd' modo verſus eundem Johan. Carter fact. & declarat, admin 
ſen recipi non debet Quia dic. ꝗd breve originale unde pd Johai. 
Every ſuperius modo narravit eſt de placito quare cum præd. Joha® 
Carter primo die Martii anno regni Dominorum Regis & Reginz 
nunc, &c. primo apud Turbury indebitat. fuiſſet eidem Johan. Ee 
ry in centum nonagint. & quinqʒ libr. legalis monetæ Angliz pr 


denar. pro eodem Johanne Every & ad ejus uſum per przd. Jung 
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Carter ante tempus ill' habit” & recept' & fic inde indebitat' exiſten' 
idem Johan Carter in cons' inde ſuper fe aſſumpſit & eidem Johan. 
Every adtunc & ibidem fidelit' promĩſit quod ipſe idem Johan Car- 
ter præd. centum nonaginta & quinque libras eidem Johan. Every 
cum inde poſtea requiĩſit eſſet bene & fidelit. ſolvere & contentare 
vellet Cumque etiam idem Johan. Carter poſtea ſcilicet eiſdem die 
& anno ult. menconat. apud Turbury præd. indebitat. fuiſſet eidem 
Johanni Every in ducent. libris ſimilis legalis monet. Angl' pro de- 
nar, pro prædict. Johan. Carter & ad ejus inſtanc. & requiſic onem 
per præd. Johan. Every ante tempus illud depoſit & ſolut. & fic 
inde indebitat. exiſten. idem Johan. Carter in consꝰ inde ſuper ſe aſ- 
ſumpſit & eidem Johan' Every adtunc & ibidem fidelit. promiſit 
quod ipſe idem Johan, Carter præd. ducent' libras ult menc'onat. 
eidem Johan. Every cum inde poſtea requiſit. eſſet bene & fidelit 
ſolvere & contentare vellet Cumque etiam præd. Johan. Carter 
poſtea ſcilicet eiſdem die & anno ult. menconat. apud Turbury 
pred. indebitat. fuiſſet 1 Every in viginti libr. legal 
monet. Angl. pro denar de eodem Johan. Every per præd. Johan. 
Carter ante. tempus ill. habit mutuat. & recept & fic inde indebitat. 
exiſten. idem Johan. Carter in cons inde ſup ſe aſſumpſit & eidem 
Johan Every adtunc & ibid. fideliter promiſit qd. ipſe idem Johan. 
Carter præd. viginti libras eidem Johan. Every cum inde poſtea re- 
quiſit. eſſet bene & fidelit. ſolvere & contentare vellet Cumque eti- 
am præd. Johan. Carter poſtea ſcilicet eiſdem die & anno ult. men- 
conat. apud Turbury pd. indebitat. fuiſſet eidem Johan. Every in 
centum libris ſimilis legalis monet. Angl' pro arreragiis debit eide 
Johan. Air præd. Johan. Carter ſup quodam compo. int. eun- 
dem Johan. Every & pd. Johan, Carter ante tempus ill habit. & fac 
& ſie inde indebitat. exiſten idem Johan. Carter in cons inde ſup ſe 


aſſumpſit & eidem Johan. Every adtunc & ibidem fidelit. promiſit qd' 


ipſe idem Johan. Carter præd. centum libras eidem Johan. Every 
cum inde poſtea requiſit. eſſet bene & fidelit. ſolvere & contentare 
vellet pd. tamen Johan. Carter ſeparal' promifſion. & aſſumpœ on. ſu- 
2 pd. minime curans ſed machinans & fraudulent. intendens eun- 
dem Johan. Every in hac ꝓte callide & ſubdole decipere & defraudare 
pd denar. ſummas eidem Johan. Every nondum ſolvit nec ipm pro 
eildem aliqualit. hucuſque contentavit licet adinde idem Johan. Car- 
ter poſtea ſcilicet ſecundo die Martii anno regni dictorum Domino- 
rum Reg. & Regin' nunc, &c. primo & ſæpius poſtea apud Turbury 

d. per pd. Johan. Every requiſit fuit ſed ill ei ſolvere aut aliqualit' 


gro eiſdem contentare,hucuſq; omnino recuſavit & adhue recuſat ad 


aemtaum ipſius Johan' Every ſexcentaru' librarum, & c. Ad qd'qui- 


m breve original ipſe præd. Johan Carter in Cur. hie ad ſectam 


ohan Every comparens præd. Johan. Every ſuperinde verſus 
eundem Johan. Carter de gd. placito in eode brevi "ner we 
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Plaintiff Chall 
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| ſpec' narravit & non ſuper brevi originali przd' per przdium Jo. 
hannem Every ſuperius replicando ſuppoſit & hoc parat eſt verig. 
| care unde pet; Judicium fi przd. Johannes Every ad monſtrandyy 
abe prædictum breve originale ſuperius replicando menconat” ad wa. 


whether the rantizandum narracon. ſuam præd' modo verſus eundem Johan. 


be admitted io Carter fact & declarat admitti ſeu recipi debeat, &c. _ 

Woh chat , Et præd' Johannes Every dicit quod placitum prædictum pe 

Honddey oy N — Carter modo & forma ptæd. ſu 758555 rejungendo 

Rehoinder. Placitat' materiaque in codem content minus ſufficien', in lege exi. 
ſtant ad quod ple idem Johian' Every neceſſe non habet nec per l. 
gem terræ tenetur aliquo modo reſpondere. Et hoc. parat' eſt ve. 
rificare unde pro defectu ſufficien' rejunce on in hac parte ipſe iden 
Johannes pet Judicium & dampna ſua, occ'on* non performacon 

promiſſion & afſumpc'on' ill ſibi adjudicari, &c. 


The Defendant Et præd' Johannes Carter ex quo ipſe Le es materiam in! 
— t Johan Every ab acc one ſua, præ Terſpn cnn. proce 


dend' ſuperius allegavit quam ipſe parat'eſt verificare Ac quam qui 
dem 4 3 Johannes Every non dedic' nec ad 0 hag 
lie reſpond” fed verificac'on ill! admittere omnino recuſat ut privy 
pet Judicium & _ przd' Johannes Every ab accone ſua 5 
inde verſus eum habend' præcludatur, & c. & quia. Juſtic* hic ſe ad. 
viſare volunt de & ſuper præmiſſ. unde partes præd poſuer ſein Ju- 
dicium Cur. priuſquam Judicium inde reddant dies dat eſt partibus 
præd' hicuſque a die Sancti Michaelis in tres Septimanas de audien- 
do inde Judicio ſuo eo quod iidem juſtic hic inde nondum, &c. 
& tam quoad triand' exitum przd' inter. partes przd' ſuperius jund 
per patriam quam ad . quz dampna præd Johan by 
ſuſtinuit occ'one- præmiſſ. ſuperius menc'onat' unde partes J. | 
poſuer' ſe in Judicium Cur. ſi contingat Judic' inde pro præd Jo. 
han' Every verſus præfat Johannem Carter inde red Præcept clt 
Vic. quod Venire fac hic a die Sanz Trinitatis in tres Septimans 
duodecim, &c. per quos, &c. & qui nec, &c. Ad recogn', &c. qua 
tam, &e, iT B " 25mg 


\ i 
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Every verſus Carter. 


1 


N an ladebitat' Aſſumpſit, the Plaintiff declared upon ſeveral 
P2omiles. R 
The Defendant pleaded the Statute of Limitations, 

The Plaintiff replied, that befoze the für Pears were elapſed he 
pꝛolecuted an D2iginal againſt the Defendant, returnable, coram 
tune ]uſticiariis Jacobi ſecundi nuper Dom. Regis apud Weſtm. ad 
reſpondend. eidem Johanni Every ea intentione qd. præd' Johannes 

Carter capiatur. Et idem Johannes Every ſup comparentiam præd. 
ſohannis Carter in eadem Cur. ad ſectam ipſius Johannis pro recu- 

peratione damnor' ſuor. occaſione non performationis promill. illor. 

ſuperius ment ionat' narraret qd'q; præd' Johannes Carter infra ſex 
annos proxime ante diem impetrationis ejuſdem brevis original. in 
hac parte aſſumpſit ſuper ſe modo & forma prout, &c. Et hoc petit 
quod inquiratur per patriam. | = 
Et præd' Johan. Carter petit anditum præd' brevis original” & 
ei legitur in hæc verba. Jacobus ſecundus, &c. Vicecom' Staff. ſalu- 
tem fi Johan. Every Ar. fec. te ſecurum de clamore ſuo proſequend' 
tunc pon per vadios & ſalvos plegios Johannem Carter, &c. qd. fit 
coram Juſticiariis noſtris apud Weſtm', &c. oſtens quare vi & armis 
clauſu'ipſius Johannis Every apud Turbury fregit & alia enormia ei 
intulit ad grave dampnum, &c. Quo lecto & audito idem Johannes 
Carter dicit qd. præd. Johannes Every ad monſtrand' idem breve 
original ſaperius replicando mentionat ad warr. narrationem ſuam 
præd. modo verſus eundem Johannem Carter fact. admitti ſeu recipi 
non debet quia dicit quod breve original unde przd' Johannes ſupe- 
rius modo narravit eſt deplacito quare cum præd' Johannes Carter 
indebitatus fuiſſet eidem Johanni Every, &c. ad qd. quidem breve 
original ipſo eodem Johanne Carter in Cur, hic comparente præd. 

Johannes Every ſuperinde verſus eund' Johannem Carter de placito 

in eodem brevi original ult. ſpecificat' narravit & non ſuper breve 

original* prædꝰ per pred. Johannem Every ſuperios replicando men- 
tionat ad warrantizand' narr' præd & hoc parat eſt verificare un- 

de petit Judic', &c. 


Co this the Plaintiff 
accoding to the Courſe which of late Time had obtained in this 


l. 


. 


Antea 183, 
195, 197». 


demurred; fo? it was ſaid, that it was 


Antea 194. 


Court, to declare in any Action upon a Clauſum fregit, ag they 
do upon a Latitat in the King's Bench. | 
The Court agreed it was the P2aice now ſettled in the Court, rns ;, 
to take out ſuch Oziginal fn a Clauſum fregit, and to declare ſuper doubred in 
flumpſit, oz the like; but whether this were ſufficiently ſet fo2th % tba 
in the Plaintiff's Replication, fo2 he mentions nothing of the che settled 
Courſe of the Court, but 15 b 


e pꝛolecuted ſuch a Writ ea in- Practice. 
12 tentione 
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tentione to Declare: And the Court being inkozmed that there 
were a great many Piꝛecedents in this Manner, the Court ap: 
pointed them to be looked into. Et Adjornatur. 


Lade verſus Barker. 


anten 149. IN Replevin the Plaintiff declared of a Taking at a Place calig 
Polt. 266, the 14 Acres at Barham in Kent: The Octendant avowed, fo) 
mu. 291. that Robert Lade being ſeized in Fee of the ſaid 14 Acres by Jn, 
4 Mod. 149. tute between him and Nicholas Marſh, in Conſideration of gy 
hundzed Pounds paid unto him by the ſaid Nicholas, granted: 

Rent of 81. per Annum, to the ſaid Nicholas and his Heitg out 

of the Pꝛemiſſes, with Power to diſtrain; and the ſaid Nichols 

being ſeized in Fee of the (aid Kent, by his Till in TUriting de 

viſed the ſaid Rent to Richard Marſh, Son of the laid Nichols, 

and his Þeirs, and died ſeiſed as afozeſaid Anno 1675. And the 

ſaid Richard Marſh being ſeized in Fee of the ſald Rent, by Cir 

tue of the (atv Deviſe by Jndenture dated the 1oth of Auguſ 

1 Vent. 137, 32 Car. 2. nuper Regis, between him the ſatd Richard of the one 
138, e. Part, and Nicholas Marſh, Son of the ſaid Richard, of the 6 
: Mod. 175- ther Part; which Indenture the Defendant pꝛoduced in Court 
in Conſideration of natural Love to the (aid Nicholas his Son, 

and 51, in Money to be paid annually to the (aid Richard during his 

Like; he did give and grant to the ſaid Nicholas Marſh, his beirs 

and Aſſigns,. the ſaid Rent of 81. per Annum, to the (ſe of the 

ſaid Nicholas Marſh; his Heirs and Afſigns. And then the De⸗ 
| fendant ſaith further in this Matter, Quz quidem conceſſio ult 
| | mentionat. nullo attornamento vel alia Executione ſuperinde fad 
exiſten. præter ſolam ſigillationem & deliberationem inde operavit 
per viam conventionis præd. Ricardi Marſh, ſtare ſeiſit. ad uſus in 
eadem conceſſione mentionat. per quod & vigore Statuti fact, &. 
de uſibus in Poſſeſſionem transſeren. præd. Nicolaus Marſh fuit & 
adhuc eſt ſeiſit. de præd. annuitate octo librarum in Dominico {uo 
ut de feodo; and fo2 41. Arrear of the ſaid Rent as Bailiff to 
the ſaid Nicholas Marſh, he makes Conulance, &c. 
Co this the Plaintift demurred. 1 | 

- Firſt, This is a Gzant by Richard to Nicholas, and ſo bod 
without Attoznment- oz Enrollment, and being intended to enit? 
as a Gzant, ſhall not wozk as a Covenant to ſtand ſeized. 
Secondly, The Defendant hath pleaded it as a O2ant; 2 
what he ſaith after in the Avowzp, to ſet foꝛth how the Deed hol 


. 2 » + 
. 
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as to the firſt Point, the Court held, this Deed having no 
Execution to make it wozk as a G2ant, it ſhall operate as a Co- 
venant to ſtand leized. 1 Mod. Rep. 178. Sanders and Savin's Cale. 
q Gzant of a Rent to his Kinſman fo2 Life, there being no At- 
tozument, it raiſed an Uſe by way of Covenant; but the Plead⸗ 
ing the Court held impertinent, fo2 inſtead of Pleading of this 
Gzant accozding to the Effet of it in Law, (viz:) As a Covenant 
to ſtand ſeized, he lets fozth the Batter in Law, and how it ought 
to be conſtrued, and becauſe they would not countenance ſuch vain 
and impꝛoper Pleading, the Caſe was adjottrned, Poſt. 266. 


Biddulph verſus Daſhwood. 


[ an Adlon of Debt fo2 90 1. Che Plaintiff declared Quod cum 242+ 397 
recuperaſſet coram Juſticiariis de Banco apud Weſtm' gol. pro 3. b. 


uſt dam' againſt the Defendant, prout per record' & proceſſ. qua: 2** 3 Salk. 
One Dom' Rex & Regina coram eis cauſa erroris in eiſd. corrigend. ve- 

1 nire fac. & quæ in Cur. dicti Domini Regis & Dom' Reginæ in ple- 

lt, no robore & vigore remanent minĩme revocat. plen. apparet per 

on, quod actio accrevit, &c. e eee 

his To this the Defendant demurred, ſuppoſing that the Judg- 

irs ment was ſuſpended ſo far that an Ackion of Debt could not be od 121. 
the bought upon it, pending the CUrit of Erroz: But the Court 

- held, if the Defendant could inſiſt upon thfs, he ought not to 

U 


have demurred; but to have pleaded ſpectally, and demanded 
Judgment, ik the Plaintiff ſhould be anſwered pending the CUrit 
of Erro2? So Judgment was given koz the Plaintiff, So if he 
had pleaded in Bar of Abatement, that a Writ of Error had been 
pending, the Plea not been good. Show. 98, 146. 1 Rol. Abr. 
88 Wo 5 9 


Termino 


—_— 


Fark 


| Termino Sancti Hillarii, Anno 2 & 3 W. & M. 


In Communi Banco. 


Anonymus. 5 
vide antes | Kefpaſs quare clauſum fregit & diverſas pecias Ma beremii Ce- 
61,78, pit, &c. Judgment by Default upon the TUrit of Enqui: 


if ry returned, the Judgment was ſtayed fo2 the Cinccrtain- 
A ' tpof the Declaration. 


| Jane Tregonwell, Vid. & Executrix of John Tregonwell againſt 
| T3 Sherwin. | 


| Nan Atton of Debt fo2 Rent, the Plaſutiff declared in this 
Manner, that Frances Fen, and John Tregonwell the 23d of 
anuary 24 Car. 2. did demiſe to the Defendant certain Lands 

Q: antes fo; 21 Pears, reſetving 201. per Annum to the ſamd Frances during 
| 233. her Life, and after her Deceaſe ta the lad Tregonwell, his Execu- 
| toꝛs and Admntniffratozs, and ſet fozth Frances ta be dead; andthat 
the laid Tregonwell being poſſeſſed of the Reverſion of the Þy- 
| miſſes, pro Termino annor' adtunc & adhuc ventur. the 4th of 
May 30 Car, 2. made his Till, and thereof made the Plaintif 

s Executrit and died, and that ſhe took the Erecutrirſhip upon 
er, and by Uirtue thereof became poſleſſed of the ſato Reverſion, 
and fo2 301. fo2 a Pear and half's Rent accruing oy the brought 


the Ackion. 6 = 3 | | ] 
k The Defendant pleaved an ſ\nſufficient Plea, and the Plaintiff 
And Judgment was given againſt the Plaintiff upon the It- 
- ſufficiency of the Declaration, fo2 there is no good Title ſet font 
to the Plaintiff fo2 the Rent; koz tis not ſaid that Tregonwel 
was at the Time of the Leaſe, pofſeſſed of the Lands pro Ter- 
mino annorum, &c. but that at the Time of making his Cl] 
and that might be upon the creating of ſuch Eſtate ſince, and 
a the Rent might not belong to the Reverſion: And tho' it was 
ſaid his Reſerving the Rent to his Executozs carried an Jntend 


ment, that he had a Term fo2 Years only; yet that was held not 
to be ſufficient, and Judgment was given fo! the Defendant. 


4 3 dit 


— — — TS — 
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Sir Lionel Walden verſu Michel]. 


Aut ſſ. FOHANNES MITCHELL nuper de Huntingdon Aion for 
in Com' præd' Malſter attach. fuit ad reſpondend' A 

Lionello Walden Mil de placito Tranſgr. ſuper Caſum. Et unde ©", beendet 

idem Lionellus per Robertum Clarke Attorn ſuu' queritur quare cum been Member 

pd' Lionellus bonus verus pius fidelis & honeſtus ſubditus & li- 8 dhe Ting 5 

geus Domini Regis & Dominæ Reginæ nunc exiſtit ac ut bonus 41 

verus pius fidelis & honeſtus ſubditus & ligeus eorundem Domini | 

Regis & Dominz Reginæ nunc & progenitorum ſuorum a tempore | 

nativitat” ſuæ hacuſque ſe habuit geſſit & gubernavit bonorumque 

nominis famz converſac'onis & geſturz intaminat' quamplurimos 

venerabiles & fideles ſubdit dictorum Dom Regis & Dominæ Re- 

ginæ nunc & progenitorum ſuorum quam omnes vicinos ſuos per 

tot tempus præd habit not & reputat' fuerat & per tot tempus 

przd' firit & adhuc exiſtit verus profeſſor Religionis Proteſtan & The Plaintiff « 

Reformat per ſexes hojos regni Angliæ ſtabilit ill' ſincere proficiendd 

& exercen & Divina Servitia in Eccleſia in paroch ſua ſeu aliqua 

Eccleſia capello aut alio uſuali loco Communis precac'on' ſecun- 

dum uſum Eccleſiæ Anglicanæ lect ſemper frequentans & audiens And never a 

& Ecdefiz Romanz nunquam reconciliat fait neque Religionem zoning Nell. 

| Romanam unquam ptofeſſus fuit neque ad Miſſam unquam ivit. % 
Cumque prxd' Lioniellus fuit & extitit un Burgens' five Membr. 

Parftamentr pro Villa de Huntingdon in Com) Hunt in Parlia- That he hath 

mento Domini Caroli ſecundi nuper Regis Angl' inchoat & tent >:<v2 Member 

apud Weſtm' in Com' Midd' octavo die Mali anno regni ſui decimo | 

tertio & ut hujuſmodi Burgens' five Membr. Parliamenti per tot 

idem Parfiament᷑ uſque diffoluc'on' inde juſte & fidelit' deſervivit & ana did his 

debĩtum fiduciæ & offici ſui Burgens & Membr' ejuſdem Parliamenti Ry ein 

per tot idem tempus performavit Idemque Lionellus pro performa- 

cone fiduciæ officii ſui przd' Burgens five Membr' Parliamenti pd' 

& altis Caufis diverſa itinera ad Civitat' London & Weſtm a 


44 TT—_— 


if 


In Villa Hunt prædict fecit & performavit prad' tamen Johan 
th præmiſſorum non ignarus ſed machinans & malitioſe intendens e- 
ell undem Lĩonellum non ſolum in banis nomine fama credenc & re- 
er- putac one ſais prædict multiplicit” lædere detrahere & penitus de- 
ll acreverum etiam ipſum Lionellum infra pœnas & pœnalitat con- 
and tra Papiſtas & ſubdit” hujus regni qui Miſſam frequentant vel audi- 
yas une 7 Statut᷑ hujuſmodi regui Angliz inde edit & provis' inferre 
end aulare octavo die Decemb anno Domini milleſimo ſexcenteſimo 
not topefimo octavo apud Hunt predict in Com Hunt præd' collo- cuquium. 
quium habens cum Gicdbin Thoma Wadern tunc ſervien ip- 
lus Lonelli in aperto & publico mercat” ibidem tune tent. de & 
Sir „FEC concernen 


3 
4 14441 10 51 
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Of the Plain- 
tiff, and of his 
being a Mem- 
ber of Petlia- 
meant. 


concernen. eode' Lionello & religione ſua & de ejus exiſten' un 
Burgens' five Membr. Parliament præd' pro Villa de Hunt. prad. in 
præſentia & auditu quamplurimarum perſon. in eodem publico mer. 
cat' adtunc & ibidem congregat & præſen' exiſten' hæc falſa fig: 
ſeandaloſa Anglicana verba ſequen præfat' Thomz Waddington 


ſervien' ipfius Lionelſi tunc & ibidem exiſten'. de eodem Lionello 


The firſt 
Words. 


falſo & malitioſe palam & publice dixit retulit propalavit & alta 
voce publicavit & pronunciavit (videlicet) Pour Maſter (ipſum L. 


onellum innuendo) is a Papiſt; when he (ipſum Lionellum innu 


endo) is at home, he (ipſum Lionellum iterum innuendo) goes to 
Church, but when he (ipſum Lionellum iternm innuendo) is at 


London, he (ipſu' Lionellum iterum innuendo) goes. to Pals: 


(Miffam in Ecclefia Romana performat' innuendo) Sit John Cotton 
(quendam Johan Cotton de Stratton in, Com' Bedf. Baronet al 
Burgens' five Membr' Villz de Hunt præd' in Parliamento pradit 
innuendo) and he (ipſum Lionellum iterum,innuendo) were bot) 
Penſſoners (ipm' Joban' Cotton '& Lionellum penc'ones habere de 
præd' nuper Rege Carolo ſecundo ad conſentiend' & voces ſuas dand 
in Parliamento pro confecc'one legum & ſtatut᷑ in oppreſſione ſub- 


dit' ĩpſius nuper Regis innuendo) all the Time of the long Patlia- 


ment (prædict' Parliament” in quo idem Lionellus & pred' Johan- 


Ex viter:ori 
maliria. 


nes ut Pfertyr fuerint Burgens' five Membr. innuendo) prædiduſq; 
Johan. ex ulteriori malitia ſua poſtea ſcilicet eiſdem die & anno 


- ule. menc'onat. apud Hunt prædict. ſuper qd: al Colloquium ad- 


tune & ibidem habit. cum prædict. Thoma . Waddington adtunc 
& ibidem ſervien. ipſius Lionelli exiſten. de & concernen. eodem 
Lionello & Religione ipfins.Lionelli & de ſuo exiſten' un' Burgens 
five Membr. Parliamenti prædict' pro Villa de Hunt. præd. in præ- 
ſentia & auditu quamplurimarum aliaram perſon'in publico & aper 
to mercat' ibidem aſſemblat exiſten ad intenc'on* prædict hac 


alia falſa ficta ſcandaloſa Anglicana verba ſequen' (præd' Thoma 


Other Words. 


Waddington adtunc & ibidem ſervien' ipſius Lionelli ut prefertur 
exiſten) de eodem Lionel lo falſo & malitioſe palam & publice dixit 
retulit afferuit & alta voce ee & pronunciavit, (videlicet) 
Pour Baſter (ipſum Lionellum cujus ſervien' przd. Thom ut pr# 


fertur tunc fuit innuendo) is à Papiſt; when he (ipſum Lionellum 


iterum innuendo) ts fn the Country, he (ipſum; Lionellum iteru in 
nuendo) goes to Church, but when he (ipſum Lionellum.iterum in 


nuendo) is at London, he (ipſum Lionellum, iterum .innuendo/ 
goes to Mals, (ipfum Lionellym ad 05 Miſſam in Eccleſa 
Romana performat' iviſſe innuendo) FA ohn Cotton, (prædid. 
| 


n 
Johan' Cotton iterum innuendo) and be. 
innuend') were both Penſrontrs'all the Time. of the long, Pit: 
liament. Quorum quidem falſorum fictorum ſcandaloſoru & m. 
litioſorum verborum dicœ on & propalac onꝰ prætextu idem Lionel 


3 ä jus 


plum Lionellum iterum 


— 
6 
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nellus non ſolum in bonis nomine reputatione & fama ſuis præd. 
oravit læſus & deteriorat eſt verum etiam diverſas grandes denar̃ 
ſum p ſedatione quamplurimorum falſorum rumorũ de ipſo Lio- 
nello ſparſor expendere & diverſos corporis ſui labores ſubire coact 
& compulſus fuit ad dampnum ipſius Lionelli ducent᷑ libr & inde 
produe ſeam, &c. | 
Et præd. Johannes p Ricardum Lee Attorn ſuum ven & defend” The Defen- 
vim & injur quando, &c. Et dic qd. ipſe in nullo eſt culpabilis de Nor guily. 
pmĩſſis ſuperius ei impoſit modo & forma prout præd' Lionellus. 
ſuperius verſus eum queritur & de hoc pon fe ſuper patriam & 
præd Lionellus ſimiliter Ideo præcept᷑ eſt Vic qd Venire fac hic a 
die Sanctæ Trinitatis in tres Septiman duodecim, &c. per quos, &c. 
Et qui nec, &c. ad recogn, &c. quia tam, &c. 


Sir Lionel Walden verſns Mitchell. 


HE Plaintiff declared in an Adlon fo2 Nozds, That he was He is dif- 
a true P2ofcſto2 of the Pꝛoteſtant Religion accozding to the. 13 the 
Reformation and Laws of England. and that he had been a Mem: 


ment; ſpo- 
ber of the Parliament, begun the 8th of May, 13 Car. 2. and that ken of « Ju- 


the Defendant pmiſſor non ignarus 8 Decemb. Anno Domini 1688. 3 held 


having Diſcourſe of the Religion of the ſaid Plaintiff, and of his in the Houſe 
having ſerved in the (aid Parliament, ſaid to T. W. Servant of of Lords not 


the Plaintiff, your Maſter is a Papiſt, when he is at Home he goes i Son, 


to Church, but when he is at London he goes to Maſs; Sir John Parl. Ca. 12. 
Cotton and he were both Penſioners (innuendo; that the ſaid Str Puvall and 


Price. 


Jobn Cotton and the Plaintiff received Penſions of Ring Charles Pon't vote 
the Second, fo2 giving their Uotes in Parliament koz Laws and 28 for 
Statutes in Oppꝛeſlion ok the People) at the Time of the long be“ al fo. 


ite, and for 


Parliament, (innuendo, the Parliament in which the Plaintiff and bringing in 
Sit John Cotton ſerved) and upon Not guilty pleaded, a Ger dict erde of 


ME... Wales, and 

was found fo2 the Plaintiff. Popery, to 

_ our Nation; ſpoken of a Juſtice of Peace and Deputy Lieutenant; held actionable. 
2 Sal 694. How and Prinn. Farr. 107. 


It was moved in Arreſt of Judgment, That none of theſe 

os were ationable. 1 Leon. 336. To call a Man Papiſt; ſaid 
0 Wray, Chief Juſtice, there, That it is not acttonable unleſs 
lpoken of a Biſhop; ſa in Savage and Cook's Caſe, 1 Cro. El. 192. 
„ Tis true, where ſpoken of a Perſon in ſome eminent Office vide Raym. 
tis otherwiſe ; as Sir John Knightly's Caſe, who was a Juſtice of =. 
Peace, and Deputy Lieutenant, Hill. 33 & 24 Car. 2. in C. B. Rot. 3% 68. 
1518. Pe had Judgment in an Action fo2 calling of him Papiſt, 3 Mod. 26, 
and it was afürmed in a Crit. of Erro bzought in B R. And the. 
Caſe of Peake and Tucker, which was Trin. 1 Jac. 2. in B. R. 3 Mod. 103, 
wa 538. (There the Plaintiff was a Merchant, and the Defen- 

int laid ok him, He is a Rogue, a Papiſt Dog, never a Rogue in 


wn would have made a Bonefire, but he. (Note, theſe (Cows 
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were ſpoken the Day that King James came to the Crown, and 
the Time is ſuppoſed to have influenced the Opinion of the Coutt) 
and the Plaintiff had Judgment. After having heard the Caſe ſe. 
veral Times (poken to, the Court gave Judgment foz the Plain 
tiff pzincipally fo2 the Moꝛds, that he went to Maſs; fo? by the 
Statute of 23 Eliz. cap. 4. the Dffender is to fozfeit 1001, and 
be impiſoned foz a Pear, ſo that they expoſe him to co2pozal Pu. 
niſhment. It is held, that to ſay a Man committed petit Larce. 
ny is actionable, Aleyn's Rep. 11. 

The Chief Juſtice here ſaid, That where a Man had been in an 
Dffice of Cruſt, to ſay that be behaved himſelf cozruptiy in it, ag 
it impozted great Scandal, ſo it might pzevent his coming in to 
that oz the like Office again, and therefoze was aTionable, 

Note, The Time theſe Mozds were ſpoken was taken Notice 
of (viz) between Ring James the Second's Deſertion of the King, 
dom, and the P2octatming of. the King and Queen, when to cal 
a Man Papiſt would have expoſed him to the Danger of the Rah- 
ble; whereupon Judicium pro Quer. ; 


Lade verſus Parker. 


Antea 149, 1 antea Termino MichaeP ult. Jt was this Term moved a. 
my 8 gain, That the Pleading dedit & conceſſ. Nicolao Marl, 
4 Mod. 149. filio ſuo annuitatem præd. babend. przd' Nicolao hæredibu & 
aſſignat” ſuis ad opus & uſum dicti Nicolai hzred. & aſſign. ſuor, 
per quod & vigore Statuti de uſibus in poſſeſſion. transferen, the 
faid Nicholas became ſeiſed, &c. was ſufficient, and the Mons 
quz quidem conceſſio, &c. quod vide antea, were to be rejected as 
Surpluſage: And of that Opinton were Powell, Rokeby and 
Ventris. * h 
* Nots, This Judgment was reverſed upon this very Point of Law. Vide antea 150, 1, 


Vide 1 Lutw. But Pollexfen, Chief Juſtice, held ſtrongly to the contra); 


, . . A — Tu. 


28. and he agreed, this Deed being to the Son with an erpzeſs Con⸗ ( 
7. * ſideration of natural Affedton, (tho Money was alſo Patt of tht E 
Vent. 38. Conſideration mentioned) that it would wozk as a Covenant te C 
tand leilen: But then the Parties ought to have pleavep it a1 . 
Covenant to ſtand leited, accoꝛding to the legal Conſtrufion WF t 

x Vent. 137. ſuch a Deed where there is no Execution at Law; whereas hat WF *! 
they have pleaded it as a Gzaut at the Common Law. i 

The other Judges differing in their Opinton ſaid, Jt was (i th 


ficient to plead the Deed as it was wozved, and if there were ſil 
fictent Matter to intitle the Avowant, Judgment ought to be g. 
ven accozdingiy; and then the Avowant concludes, that he be 
came ſeiſed by the Statute of Uſes, which ſhews he intended 
take the Operation of the Deed that Way, ſo Judgment was ſ/ 
ven fo2 the Avowant ; Chief Juſtice contra. * 
A | 
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Note, Serjeant Levim cited the Pleading in Fox's Caſe, 8 Co. 
where the wozds Demiſe and Gzant in Conſideration of Money 
amounted to a Bargain and Sale, (it being of an Eſtate fo? 
Pears without Enrolment) it was pleaded, dimiſit conceſſit & ad 
frmam tradidit, and not barganizavit. 


Woodward, &c. verſitz Fox. Vide antea 187, 213. 


Nan Afton ſur Aſſumpſit fo2 2001. received to his Uſe. Apon Antca 187, 
non Aſſumpſit a Special Uerdi# was found, (quod vide antea 4 4 54: 
Term Trin' ult.) and the Caſe this Term came to have the Reſolu- 
tion of the Court: The Caſe upon the Special Uerdict is to this 
Effetz An Archdeacon maketh a Regiſter of the Court, belonging 
to his Archdeaconry in Conſideration of 1001. The Biſhop of the 
Dioceſe, who was alſo Patron to the Archdeacon (ſuppoſing the 
Office to have been void, by the Statute of 5 and 6 Ed. 6. againſt ; & 6 Ed. 6. 
the Sale of Offices relating to the Adminiſtration of Juſtice) . 16. 
granted the ſaid Office of Regiſter to the Defendant; and the 
ſaid Gꝛant was confirmed by the Dean and Chapter; the Arch- 
deacon, after the Death of that Perſon to whom he had ſold the 
Office, ut ſupra, grants the ſaid Dffice to the thzee Plaintiffs 
fo2 their Lives, and the Life of the longer Liver of them; the 
Plaintiffs, befoze any Office found fo2 the King, oz any Recom 
chewing the Sale of this Office, obtain a Szant of it from the 
now King and Queen. 
The Court were all of Opinion koz the Plaintiffs. | : 
The Court did not ſpeak to two Points ſtirred in the Caſe, 
(viz.) TUhether this Office could be granted fo2 thzee Lives, oz 
whether it was within the ſaid Statute of 5 and 6 Ed. 6. becauſe 
they were in a Manner agreed at the Bar and the Points ſettled, 
But the two main Points in the Caſe which were ſpoken to are, 
Firſt, Where an Archdeacon ſells the Office of Regiſter in the 
Court of the Archdeaconry, whether by the Statute of ; and 6 
Ed. 6. the Gzant and Nomination to this Office ſhall come to the 
Crown, oz whether it ſhall go to the Biſhop of the Dioceſe ? 
' Secondly, Admitting the Right to be in the Crown, whether 
the Ring and Queen can make a Regiſter till Office found, oz that 
the Title appearcth by fome Matter of Recow? 
1. It was reſolved, That the Right of appointing the Regiſter, 
it being fozfeited by the laid Statute of $ and 6 Ed. 6. did come to 
the King and Queen, | | 
It is a Rule laid down by Manwood Chfef B. Mo. 238. That 
where a Statute giveth a Foxfeiture either fox Monfeaſance oꝛ Miſ- 
teaſance, the Ring ſhall have itz ſo in 11 Co. 68. This follows the 
Reaſon of the Common Law, a caſe of Things which are _ 
; | & | Ius 


SSS 


- 
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lius in bonis; Where no viſible Right appears, the Law giveth 
them to the King (Sid. 148, 86.) As derelit Land, Treaſure Troye 
and a great Number of ſuch like Jnſtances may be cited from the 
Books; ſo it is in extraparochtal Tithes, tho Things sf an Eccle⸗ 
ſiaſtical Nature, 2 Inſt. 646. Cawdry's Caſe, 5 Co. 18. Jay, if the 
Right lie equal between the Ring and Subject, the King's Title 
hath the Pꝛeference by Law, Detur digniori is a Rule, 9 Co. 24, 
in Caſe of Concurrence of Titles, between the King and Subjez. 
It was objeded, That this held in valuable Things, and Mat. 
ters of Pꝛoſit to the Crown. | | . 
- But the Court ſaid, There was no ſuch Diſtinction made in the 
Books, and many Pꝛerogatives, &c. were given to the King, fo 
the publick Good and Jntereſt of the Government, as well as fo 
Encreaſe of the King's Treaſure. There is no Exception out of 
this Conſtruction. of Fozkeitures upon Penal Statutes, unleſs 
they are in Recompence koz the Damage ſuffered by a Subject, 
as the Statute of 2 Edw. 6. that giveth the Fozfeiture of the tre: 
ble Ualue fo2 not ſetting out of Tithes, 2 Inſt. 650. And this fol: 
lows the Reaſon of the Common Law, that Fines and Penalties 
fd2 Offences at Law go to the Ring as the Head of the Govern: 
ment; and that was the ſecond Reaſon the Court went upon, that 
the Offence, koꝛ which this Foxfeiture is inflifed, is pzincipally a: 
gainſt the King. By the Pzeamble of the Statute it appears to 
be made fo2 avoiding of Coxuption in Dffices, and Abules in the 
Adminiſtration of Juſtice. 
Now the King is the Fountain cf Juſfice, and that Eccleſiaſti: 
cal as well as Civil. In the Caſe of P2ories, Davis's Rep. 4. it 
is (aid the King has Power, and that by the antient Law of the 
Realm, to viſit, refozm and cozrect all Abuſes, and Enonities 
in the Jurisdiftton Spiritual; ſo that an Offence of this Nature 
is a Ciolation of the King's Juſtice, and a Tranſgreſſion of the 
Rules of his Adminiſtration. 
This is indeed the Caſe of all Crimes of a publick Nature, the 
King is moſt evidently injured by them; the Indickments run con- 
tra coronam & dignitatem, &c. Now, who ſhould have the Foxfel- 
ture, but he that hath the greateſt Share in the Jnjury ? 
Again, by giving of this Fozkeiture to the King, the End and 
Delign of the Statute is like to be beſt anſwered. By the Pie 
amible the Statute appeareth to be made, that wozthy Perſons 
might be advanced to Places where Juſtice was to be adminiſtred; 
und who is beſt to be entruſted with this but the King? 
The Court having given theſe Reaſons, they came to conſider 
what had been inſiſted on at the Bar in the Behalf of the BilhoP: 
Jt was laid, that all the JurisdiXion Eccleſiaſtical in the Diocele, 
was oziginally placed in the Biſhop, and the Caſe of Gaſtrill and 
Jones, 2 Rol. Rep. 646, 647. was Cited, where it is ſaid, That 1 
| 3 8 
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judicial Power of the Archdeacon was derived from the Biſhop ; 
he is called Vicarius Epiſcopi, and Oculus Epiſcopi. | 

'Tis true, there are ſome Archdeacons that have Jurisdictions 
peculiar and exempt z but that is by Pꝛeſcription o2 Cuſtom; thele 
are taken Notice of by Godolphin. | YT 
But there is nothing found of that in the Uerdi#, and ſo muſt 
be taken to be the common Cale of an Archdeacon; and that was 
agreed. | | 
541 was ſaid, this Dffence was reckoned Simonp in the Canon 
Law. And the Biſhop had the Cozrection of it, as in Smith's Caſe, 
Owen's Rep. 87. 

This was compared to the Caſes of inferio2 and ſubowinate 
Officers z which when they are fozfeited, the Superioz takes Ad⸗ 
vantage, as in the Earl of Pembroke's Caſe, and Sir H. Bickly, 
Poph. 119. The Keeper of a Malk in a Fozeſt fozfeited, this went 
to him that had the Cuſtody of the Fo2reſt ; ſo in Bridgman's Rep. 
27. He that hath Liberty of a Park in a Fozreſft, when fozfeiten 
it goeth to the Lozd of the Fo2reſt, 39 H.6. 32. The Keeper of the 
Marſhalſey of the King's Bench fozfeited his Office, the Duke of 
Norfolk Gzeat Marſhal of England took Advantage of it. 

To theſe Caſes it was ſaid by the Court, That they differed 
much from the Caſe at the Bar. 7287 

Firſt, Jn the Caſes cited, the inferio2 Officer is put in by the 
Superio2, and in ſome Caſes to anſwer fo? his Miſcarriage ubi re- 
ſpondeat Superior; thep are Offices incident, as the County-Clerk 
to the Sheriff, Mitton's Caſe, 4 Co. and Scroggs's Cale, of the 
Crigenter to the Chief Juſtice of the Common Pleas, Dyer 175. 
But here the Biſhop doth not put in the Regiſter of the Archdea⸗ 
con's Court; he may make one to ſupply that Place if it falls 
void when the Archdeaconry is vacant, but then the next Archdea- 
con removeth him and puts in another. . 3 

Secondly, The Foxfeitures in the Caſes cited were upon 
Beaches of Conditions in Law annered to the Dffices ; and tis 
a Rule in Law, That the Gzanto2 is to take Advantage ok the 
Breach of all Conditions; but we are in Caſe of a Foxfeiture, 
fo? offending againſt an Act of Parliament: And the Court ſaid, 
tho' it might be ſuppoſed, ozigtnally the Jurtsdiction within the 
Dioceſe was lodged in the Biſhop; yet the Archdeacon's Court 
bath Time out of Mind been ſettled as a diſtinct Court, 4 Inſt. 
339. and the Statute of 24 H. 8. cap. 12. takes Notice of the 
Confiſtozp Court, which is the Biſhop's Court, and the Archdea- 
con's Court, from which there lies an Appeal to the Biſhop's 
Court. Jn 2 Ro. Rep. 150. Chiverton's Caſe, the Archdeacon 
is ſaid to have a Court of himſelf, and that the Courts of Weſt- 
minſter take Notice thereof : This may be reſembled to the Caſe 


or the Tom and Leet in the Country; the Leet is ſuppoſed to 


have 


2 


Hill. Ann 2 & 3 W. & M. in C. B. Vol. Il 


4 Mod. 76. 
1 Salk. 262. 
Antea 253. 


AST... £4ai 


have been derived out of the Tozn, and pet upon the Forfeiture of 


a Leet, it ſhall not go to the Sheriff. 


As to the ſecond Point it was reſolved by the Court, That the 
King might in this Caſe make a Regiſter bekoze Office found. It 
was agreed, that where an Eſtate of Freehold was fozfeited to the 
King by At of Parliament, that an Office would be requiſite tg 


veſt it in the King, and that by the Stat. of 5 Ed. 6. againſt the 


Sale of Offices, all the Eſtate and Jnterelt, &c. of the Offender jg 
foxfeited. But Pollexfen, Chief Juſtice, conceived, this was not 
an Eſtate in the Archdeacon, but only a Power to appotnt a Re- 
giſter, and in the Mature of a Choſe en Action, like the Caſe gf 


Offices in the King, where the King may grant oz nominate to 


the Dffice, but hath not the Otfice in him to uſe oz execute. But 
he conceived, and with that the reſt of the Court agreed, that 
however as to the pꝛeſent Uacancy the Right to ſupplp that wag a 
Chattel ſeparate from the Inheritance, and the King might ſup, 
ply the pꝛeſent Avotdance befoze any Dffice found, tho' it be admit. 
ted, that the Right of Momination in Point of Eſtate ſhould not 
veſf in the King befoze Office found. here the King's Tenant 
dies ſeiſed of an Advowſon, o in Caſe of an Dutlawzy, tho' the 
Eſtate is not in the King befoze Office; yet if the Church becomes 
vold, the King hall pꝛeſent befoze Office, 20 Ed. 4. 11. The Caſe 


fo put of an Advowſon appendant, Staundf. Prerog. 54. B. tis a 


tranſitozy Chattel, the pzeſent Avoidance, Lane's Rep. 43, 64 
1 Ro. Rep. 326. and Jones's Rep. 425. So the Body of the Ward 
is in the King befoze Office, Jn Caſe of Simonp the King ſhall 
pꝛeſent without Office, (Sed nota 31 Eliz. giveth the Pꝛeſentation 
pro hac vice only:) And the Court ſatd, that the Uerdict found, 
that the Plaintiffs had a Gzant from the Archdeacon alſo ; ſo that 
if nothing be in the King till Office, it muſt remain in the Arch- 


deacon, ſo his G2ant will be good till Dffice found: There are no 


dfſabling Mozds in the Statute, but only,. ſhall loſe and fozfeit, 
fo quacunque via data, the Plaintiffs ought to have Judgment. 


Harris verſus Parker, Antea ult. Term. 


Nan Action of Debt fo2 99.1. Rent, the Plaintiff declared upon 
two Demiſes, which he laid at the Pariſh of St. Martin in 
the Fields in Middleſex of a Meſſuage, and divers Lands quz 
ptæmiſſa ſunt ſituat᷑ jacent᷑ & exiſtent in & ſuper acclivitatem de 
Hampſtead (Anglice, the Riſe of Hampſtead-Hill,) to hold fo} {t- 
ven Pears; reſerving upon each Demiſe eighteen Pounds yeat!? 

Bent. ; | 
' The Defendant pleaded, A&io non, quia dicit quod przd- Jo- 


hannes Harris, tempore dimiſſiom præd nihil habuit in Tenemen- 


tis præd. unde, &c. 


, The 
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The Plaintiff replied, That long befo2e the ſaid ſeveral Demi⸗ 
ſes, (viz.) 13 Novemb. Anno 26 Car. 2. nuper Regis, the Loꝛd 
Wotton demiſed the Pꝛemiſſes in Hampſtead pred. to the Plain - 
tiff fo2 fozty Pears, (the ſaid Lozd Wotton adtunc & ibidem ple- 
nam poteſtatem jus & titulum ad præmiſſa dimittend. p præd. ter- 
mino quadraginta & unius annorum habente) by Uirtue whereof 
the Plaintiff entred and became poſſeſſed, and made the ſeveral 
Demiles to the Defendant, &c. pront, &c. 

To this the Defendant demurred : | 

And it was objected, That the Repliration was inſifficſent , Covenant 
to that he did not ſet koꝛth what Eftate the Lozd Wotton had when Nonsbufer 
he made the Demiſe to the Plaintiff, but only plenam Proteſtatem Deed not in- 
jus & titulum adtunc babentez whereas it ſhould have been ſhewn genen De- 
that he was ſeiſed in Fee, o2 of ſome other Eſtate, empowering pleads, Nil 

him to make the Leaſe, Yelv. 228. Glaſle's Caſe; where in Debt habuic in te- 
ko Rent, the Defendant pleaded, the Plaintiff nil habuit, as in Repl. Quod 
this Caſe, and the Plaintiff replied, quod habuit bonum & ſuffi- — 4 2 
cientem ſtatid unde he could demiſe, and Jſue thereupon, and a il vich- 
Uerdict fo2 the Plaintiff: And upon a CUrit of Erro2 bzought the „har Fans 
Court held, That the Eſtate ought to be let fozth, that the Court he had; and 
might judge whether the Plaintiff could make the Leaſe; but it 1 
being after a Uerdict, in that Caſe they reſolved, it was afded by general De- 
the Statute of Jeofailes: And the Court inclined in the Caſe at murrer. 
Bar, that it was not good upon a Demurter. GRE. . 

But then an Exception was taken to the Bar, that it was ten- WF 
pore dimiffionum pra dictar. nil habuit; whereas there are two De- 
miles in the Declaration, and the Plaintiff might have a Title, 
the Time when one was made and not the other, and tempore in 
the ſingular Number can be underſtood but of one of the Demiles, 

But the Court ſaid tempore would ſerve as well as tempori- Cro. Jac. 544- 
bus, and non Aſſumpſit where there are divers Pꝛomiſes; 02 in a Cro. Car. 219. 
Quo Warranto he uſed ſeveral Franchiſes, and the Party entitles 
himſelf in his Plea to one by Pꝛeſctiption, and to another by 
Charter, &c. he map conclude & eo Warr. clamat, &c. Palmer's 
Rep. 1,2. Nevertheleſs it was reſolved, That the Bar was in⸗ 
lufficient, fo2 he ought to have pleaded diſtinly, (viz.) That the 
Platntiff nil habuit at the Time of the firſt Demiſe, no2 at the 
Time of the Second; fo2 as it is pleaded the Conſtruction fs du- 
blous and incertain, whether he had Right when each of the De- 
miles was made, oz at either of them, and the Counſel foz the 
Defendant ſeeing the Opinion of the Court, took Exceptions ta 
the Declaration, | 
| Fo? that no Place is laid foz the Befſuage and demiſed Pꝛemil⸗ 

e, only 'tis ſaid quæ pmiſſa ſunt ſitua? & exiſten? in & ſyper ac- 
Clivitatem de Hampſtead (Anglice, the Riſe of Hampſtead-Hill,) 
and this could not be taken fo2 a Gill, oz Lieu conus out of a 
Ai; a Venire may come out of a Foxeft, &c. 02 Place * 
u 
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In this Caſe 
'ewas beld Mich. 3 W. & M. Rot. 27. in B. K. reverſed fo2 two Cauſes, 1. f0) 
per Cur. tha 
where Judg- 
ment is given 
1 
iff, h wo > Os f 
Detendant concutr'd in Opinion with the Common Pleas. 
brings Error, there ſhall kg bo Judgment to reverſe the former Judgment ; but where the Plaintiff 
brings Error, the Judgment 
as the Court below ſhould have 22 ; for his Writ of Error is to revive the firſt Cauſe of Action, 
and to recover what he ought to 
given, 1 Salk. 262. 


Indentures 


but then it muſt be ſhewn to lie out of a Town oz Dariſh. 1 Inf; 
125. Siderfin 226.. Hutton 105. | 

Pollexfen, Chief Juſtice, was ſtrong of Opinion, That here 
was no Place ſufficiently laid fo2 the Lands, as to the Manner gf 
laying it: Jt ſeemed to be only a Deſcription of their Situation. 
De ſeemed to agree, that to lap a Thing apud acclivitatem de 
Hampſtead might be good, but to ſap Situat' in & ſuper, &c. yg, 
tied wholly from the Fon of Pleading the Place. 
The other thꝛee Juſtices agreed, That the Place was lufficiently 
laid, they did not take acclivitas de Hampſtead in this Caſe, fo; f 
Lieu conus, fo2 that muſt indeed lie out of any Town oz Pariſh; 
but here the Venue ſhall come out of Hampſtead, and Hampſtea 
ſhall be taken fo2 the Gill, and they relied upon the Caſes, 1 fo 
Rep. 312. Atkinſon and Buckle, where a Delivery of Goods was | 
ledged to be at Barton Haven, and not ſhewn where Barton Hayer 
was, there it was intended, Barton was a Town, and the Have 
there, ſo the Venice wag out of Barton, Mo 695. Iſſue upon Dy. 
liverp of Goods apud Portum de Blackney, the Venire was tg 
Blackney, 2 Cro. 239. (0 Hampſtead is taken fo2 the Town, 

And as to the Foꝛm of Pleading, it ſeemed to the ſaid Juſtices 
not to be varying in Senſe from the common Fozm, and that in 
& ſuper might ſerve as well as apud; ſo by their thzee Opinions, 
Judgment was given koz the Plaintiff. | 

Note, This Judgment was afterwards, upon a CUtit of Etta, 


that the Reſervation of the Rent Secundum Ratam, &c. wag a void 
Reſervation. And-2dly, becauſe the Aenue (ſuper acclivitatem, 
&c.) was not ſufficient. 4 Mod. 80. tis ſaid the Court of B. R. 


all not only be revers d, but the Court ſhall alſo give ſuch Judgment 


ave recover'd by the firſt Suit, wherein erroneous Judgment was 


Target verſus Lloyd. 


Midd'x ſſ. JF" Lizabeth Lloyd nuper de parochia Sancti Jacobi 

| Weſtm' in Com prædict' Vid' alias dicta Elizabeth 
Lloyd of the Pariſh of St. James Weſtminſter in the County of 
Middleſex, TUidow ;. ſum fuit ad reſpondend* Willielmo Target 
Picklayer de placito quod teneat ei conventionem inter prædid 
Elizabetham & ipſum Willielmum ſecundum vim formam & ef. 
fectum quarundam Indenturarum inter pradict. Elizabetham & 
præfat᷑ Willielmum factarum Et unde idem Willielmus per Wil- 
lielm' Botteler Attorn' ſuum dic quod cum per quandam Indentu- 
ram apud parochiam Sanctæ Margaret Weſt in Com pred, factam 


decimo ſexto Die Novembris anno regni Domini Jacobi ſecundi 


nuper Regis AngPy, &&. quarto inter pfat Elizabetham p nomen E- 
lizabethz Lloyd de parochia Sancti Jacobi Weſtm in Com Midd 
Vid. ex una parte & præd. Willielm̃ per nomen Willielmi Jeg. 
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de eadem parochia & comitat' Bꝛicklaper ex altera parte & men- 
tonat fore factam inter præfat' Elizabetham Lloyd per nomen 
Elizabeth. Lloyd de parochia Sancti Jacobi Weſtm' in Com' Midd' 
(Uidow ex una parte & prædict' Willielm' Target per nomen Wil- 
lielmi Target de eiſdem parochia & com. Bꝛicklaper ex altera parte 
Cujus quidem Indenturæ alteram partem ſigillo præd. Elizabethæ profert in Cu- 
ſgillat dictus Willielmus bic in Cur. pfert cujus dat eſt eiſdem die 
& anno teſtatur quod prædict. Elizabetha pro & in conſideratione 
znnual' reddit & convention in eadem Indentura reſervat & con- 
tent' & diverſis aliis bonis cauſis & conſiderationibus ipſam dictam 
Elizabeth adinde moven dimiſiſſet conceſſiſſet & ad firmam tradi- Tue Demile. 
diſſet, c. & p eandem Indenturam dimiſit conceſſit & ad firmam 
radidit eidem Willielmo Executoribus Adminiſtratoribus & Aſſign 
ſuis illa duo meſſuagia vel tenementa & parvas areas a fronte cum 
ſubliciis incluſ. ſituat' jacen & exiſten in atket · Lane in parochia 
& Com' prædict. & tunc in occupatione ejuſdem Willielmi abattan 
ſaper viculum (vocat. Yarket-Lane) ex occidentali in meſſuagium 
vel tenementum in occupatione Willielmi Eades ex meridionali in 
perv. ingreſſum & paſſagium a viculo (vocat. Market-Lane) præd. 
ex boreali & in aream meſſuagii in occupatione Mariæ Tomlin ex 
orientali una cum omnibus viis pafſagiis luminibus proficuis eaſia- + 
nentis commoditatibus & appertinen qualitercunqz dictis meſſuagiis 
hve tenementis & pmiſhs ſpectan' vel in aliquo modo appertinen' 
ſeu cum eiſdem tune uſis occupat. vel gaviſ. habend. & tenend. dicta Habendum. 
neſſuagia five tenementa & omnia & ſingula alia præmiſſa prædiy 
miſſa cum pertin' dicto Willielmo Target Executoribus Adminiſtra- 
toribus & Aſſign' ſuis a Feſto die Annunciationis Beatz Virginis 
Mariæ tunc prox” ſequen* datum dictæ Indenturz uſque plenum 
nem & terminum viginti & quinq; annorum abinde prox' ſequen 
& plenarie complend' & finiend” reddend' inde & folvend' annuatim 
duran præd. termino eidem Elizabethz Lloyd Executoribus Admi- 
niſtratoribus & Aſſign' ſuis ſummam ſive annual reddit' viginti & Neddenduom 
quatuor librarum legalis monetæ Angl' ad quatuor maxime uſualia 
keſta five Terminos in anna (videlicet) Feſtum Nativitatis Sancti 
Jobannis Baptiſtæ Sancti Michaelis Arch Nativitatis Domini noſtri 
& Annunciationis Beatz Mariæ Virginis per æquas & æquales 
portiones Et idem Willielmus Target dic. quod ipſe præd. Williel- 
mus Target pro ſeipſo Executoribus & Aſſign' ſuis convenit promiſit The Cve- 
& conceſſit ad & cum eadem Elizabetha Executoribus Adminiſtra- 
tridus & Aſſign ſuis p eadem Indenturam modo & forma ſequen' 
(ridelicet) qd. ipſe idem Willielmus Executores Adminiſtratores & 
Aflign' (ui infra tres annos px ſequen dat dictæ Indenturz ad ejus 
eord propr* onera & cuſtagia fabricarent & facerent vel fabricari 
facere cauſarent ſupradicta ſingula meſſuagia ſive tenementa in 
us duplices domus n double ſufficient denn 
| | n uas 
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The Plaintiff 
entered and 


was poſſeſſed 


And ereded 


ncw Houſes ac- 


cordiog to bis ſecundum formam & effetum Indenturz præd. Et idem Willielm̃ 


Covenant. 
] he Plaintiff 
ave: s Per for- 


. mance of all 


on his Pait. 


The Breach 


alli zned. 


Demſſe to l. T. prædict. conceſũt dimiſit & aſſignavit prædict. peciam terrz N 


tor Yait ot the 


Term. 


. T. encercd. pace termini Virtute cujus quidem conceſſionis dimiſſionis & 
aAaſlignationis idem Johannes Tomlinſon in vita ſua poſtea in piæc 


duas Romeas in aream continen. Acetiam ad ejus & eord propr. 
onera & cuſtagia repararent paſſagium dictis dimiſſis pmiſſis perti. 
nen, & (ſicut eunc fuir latitudinis trium pedum) latitudinis trium 
pedum & dimidii unius pedis in Clera (Anglice, the Clere) facerent 
(oſtio ad dom. paſſagium except) Et idem Willielmus ulterius dicit 
quod prædicta Elizabetha pet eandem Indenturam pro ſeipſa Exe. 
cutoribus Adminiftratoribus & Aſſignatis ſuis convenit promiſit & 
conceſſit ad & cum dicto Wittielmo Target Executoribus Admini. 
ſtratoribus & Afﬀign' ſuis modo & forma ſequen' (videlicet) quod 
ipſa dicta Elizabetha Executores Adminiſtratores & Aſſign ſui per. 
mitterent & tolterent dict' Willielm' Executores Adminilſtratores & 
Aſſign ſuos ad e jus vel corum propr' onera & cuſtag' facere aquz- 
dactale (Anglice, à Dꝛain) ad aquam vacuam (Anglice, waſte (a: 
tet) a dictis domibus in magnam canalem foſſam (Anglice, Main 
Shoze in Six Bell⸗Pard) abducend' prout p eandem Indenturam 
inter alia plenius liquet & apparet Virtute cujus quidem dimiſlionis 
idem Willielmus immediate poſt Feſtum Annunciationis Beatz Ma- 
. riz ꝓx ſequen datum dictæ lndenturz in tenementa pd cum perti) 
intravit & fuit inde poſſeſſionat. Ipſoq; Willielmo fic inde poſſeſ- 
fionat exiſte idem Willielm̃ de novo ædificavit erexit & fecit ſu- 
pradiQa ſingula meſſuagia five tenementa cum ptin. in & per omnia 


ulterius dicit quod licet ipſe præd Willielm̃ omnes & ſingulas con- 
ventiones conceſſiones & agteamenta in ludentura prædict ſuperius 
ſpeciſicat. ex parte ipfius. Willielmi Executor Adminiſtratorum & 
Aſſignator' ſuorum performand' & perimplend' bene & fidelit juxta 
vim formam & effectum Indenturz prædict. cuſtodivit & perim- 
plevit præd. tamen Elizabetha conventionem pred. inter ipſam 
Elizabetham & præfat Willielm' factam (Et quod ipſa eadem Eli- 
rabetha exiſtens poſſeſſionat' de termino viginti- annorum & ultra 
ad hv ventũ & inexpitat᷑ de & in quadam pecia terræ ac de & in 
diverſis ſtabulis ſituat' jacen' & exiſten' in Parochia Sancti Jacobi 
Weſtm' in Com' præd. inter præd. domos per pred Willielm 
modo & forma ſupradicta xgificat' & pra dictam canalem ſoſſam 
(Anglice, Hain Shoze in Sir-Bell-Pard) prad' & per quæ aquæ- 
duQal pred” currere debuit a præd. domibus in canalem follan 
prædict. apud Parochiam Sancti Jacobi Weſtm' prædict in Com 


ſtabula præd. cuidam Johanni-Tomlinſon Executoribus Adminiſtra- 
toribus & Aſſign” ſuis pro diverſis annis adtunc & adhuc ventul. 


peciam terræ & ſtabul' prædict. intravit & fuit inde poſſeſſionat 
Et fic inde poſſeſſionat' exiſten idem Johannes poſtea ſcilicet primo 
die Julii · Anno Domini milleſimo ſexcenteſimo octogeſimo mm 


r .o x oea/o.u am. oc. 2 


—_— R—— 2 a. 


vol. Il f Hill. Anno 2 & 3 W. & M. in C. B : 


„ 


apud parochiam Sancti Jacobi Weſtm' in Cöm præd de præmiſſis And died poſ- 
præd' (ic ut præfertur poſſeſſionat' obiit inteſtat poſt cujus quidem ee 
Johannis mortem ſcilicet nono die Julii Anno Domini milleſimo 
ſexcenteſimo octogeſimo octavo Adminiſtratio omnjum & ſingulor 
bonorum. & catallorum jur & creditor quæ fuerunt præd. Johannis 

tempore mortis ſuæ p Johannem Edisbury Legum Doctorem Reve- Ide 
rend' Vir Decani & Capituli Ecclefiz Collegiat Divi Petri Weſtm' granted ro his 
loci illius Ordinar' Commiſſar & Officialem legitime conſtitut” apud _ 
parochiam Sanct' Margaretz Weſtm' præd' in Com præd. cuidam 

Mariæ Tomlinſon nuper uxori præd' Johannis debita legis forma 

commiſſa fuit p quod præd. Maria poſtea ſcilicet die & anno ult 
mentionat” in prad' peciam terræ & ſtabula præd. intravit & fuit Wi entered 
inde poſſeſſionat' virtute conceſſionis & adminiſtrationis prædict. d. be 
Ipſaqz Maria fic inde poſſeſſionat' exiſten' poſtea ſcilicet primo die 
Septembris Anno Domini milleſimo ſexcenteſimo octogeſimo octavo And rot 
ſupradicto apud parochiam præd. in Com prædictꝰ cepit in virum e 
quendam Samuelem Carter. per quod iidem Samuel & Maria in 

predict peciam terræ & ſtabula præd. intraverunt & fuerunt inde 
poſſeſſionat Ipſiſqʒ Samuel & Maria fic inde poſſeſſionat' exiſten' The Husband 
przd. Samuel & Maria dict Willielm' ad ejus propt onera & eu- ad and dete 
ſtagia facere Aquæductale (Anglice, a Dꝛain) ad aquam vacuam defied. 
(Anglice, the waſte Mater) a ſuis domibus in forma præd. ædifi- 

cat & fact: per prædict peciam tertæ & ſtabula prædict. in mag- 

nam canalem (Anglice, Main Shoe in Six-Bell-Pard) præd' ab- 

ducend juxta vim formam & effectum Indenturæ præd. non permi- The Breach 
ſerunt ſed præd Willielm' facere Aquæductale (Anglice, a Dꝛain ?: 

ad aquam vacuam (Anglice, waſte Mater) in dictis domibus pet 

præd peciam terræ ſtabula prædict'ꝰ in magnam canalem (Anglice, 

Main Shoze in Sir-Bell-Pard) præd' abducend' recuſaverunt & 

adhuc recuſant licet ad illè permittend' iidem Samuel & Maria per 

eundem Willielm Target poſtea ſcilicet primo die Auguſti Anno 

Domini milleſimo ſexcenteſimo octogeſimo nono apud parochiam 

Sancti Jacobi præd' in Com przd' requiſit' fuerunt) non tenuit ſed 

infregit & ill' przfat” Willielmo hucuſqʒ tenere omnino contradixit 

& adhuc contradic* Unde dic quod deteriorat' eſt & dampnum ha- 

t ad valentiam centum librarum Et inde produc' ſectam, &c. 

Et prædict' Elizabetha per Johannem Tiſſar Attorn' ſuum venit The Defendant 
& defendit vim & injur quando, &c. Et dic' quod præd. Willielf he permired 
Target. actionem ſuam præd. verſus eum habere non debet Quia 5 
dic quod predict. paſſagium dictis præmiſſis præfat Willielmo di- according ro 
predict” & ducit à prædict' Dom' præfat Willielmi ut præfertur di- 
miſl. uſque ad Six · Bell · Pard præd. in præd' parochia Sancti Ja- 
cobi Weſtm' quodque quoddam Aquæductale (Anglice, a Dun 
N n 2 a 


EG 


miſhs pertinens eſt ſituat in præd. parochia Sancti Jacobi Weſtm' „ 
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That he per- 
mitted and 
gave Liberty. 


But the Plain- 


tiff retuſed it. 


The Plaintiff 
demurs. 


The Defendant © Et præd. Elizabetha (ex quo ipſu ſufficien materiam in lege ad 


joins in De- 
Murrer. 


ad aquam vacuam (Anglice, the waſte Mater) a dictis dom in 


prxdia' magnam canalem foſſam (Anglice, Main Shoe in Six. 
Bell Pard) prædict. abducend' in & per paſſagium prædict' conye. 
dient fieri potuit & poteſt quodq; ipfa eadem Elizabetha poſt con- 
ſectiionem dimiſſionis præd. prefat' Willielmo ut præfertur factæ 
ſeilicet præd decimo ſexto die Novembris anno regni dicti nuper 
Regis Jacobi quarto ſupradifto apud parochiam Sanctæ Margarete 
Weſtm. prædict' permiſit & libertaterp dedit præfat Willielm' ad 
ejus onera & cuſtagia facere Aquæductale in & per paſſagium præd. 
ad aquam vacuam x dictis dom in præd' magnam canalem foſſam 
in Sir-Bell-Pard przd' abducend' per idem Willielmus aquæ- 
ductale ill' in & ꝓ paſſagium præd' ad libitum ſuum facere potuiſſet 
ſi voluiſſet ſed hoc facere penitus recuſavit Et hoc parat' eſt verifi- 
care unde petit Judicium ſi præd Willielmus actionem ſuam pred, 
verſus eam habere debeat, cke. i 

Et præd. Willielmus dicit quod præd. placitum præd. Elizabeth 
ſuperius In Barram placitat' ac materia in eodem content. minus 
ſufficien' in lege exiſtunt ad ipſum Willielmum ab actione ſua præd 
verſus præfat. Elizabetham habend' pracludend' quodque iple ad 
placitum illud modo & forma ptæd. placitat'n non habet nec 
per legem terræ tenetut reſpondere Et hoc parat eſt 'verificare 
Unde pro defectu ſuffieien reſponſ. præd. Elizabeth in hac parte 
placitat idem VVillielmus pet” Judicium & dampaa ſua occ. fraction 
conventionis pred. ſibi adjudicari, &. | 


pred Willielm' ab a@ione ſua præd' verſus ipſam Elizabetham 
abend' præcludend' ſuperius allegavit quam ipſa parat᷑ eſt verib- 
care Quam quidem materiam præd' Willielmus non dedic' nec ad 
eam aliqualit reſpond” ſed verification. ill admittere omnino recu- 
ſat). pe? Judicium Et quod præd' Willielmus ab actione ſua præd. 
verſus eam habend' przcludatur, &c. Et quia Cur” dicti Domini 
Regis & Dominz Reginæ hic de Judicio ſuo de & ſuper præmiſſs 
reddend' nondum adviſatur dies. inde dat. eſt partibus præd. hic 
uſque —— de audiendo inde Judicio ſuo eo quod Juſtic. hic inde 
nondum, &c. . | . 


Has * = 
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Target verſus Lloyd. 


Nan Action of Covenant, the Plaintiff declared, That by In⸗ see 6 Mod. 
] denture made at St. Margaret's in Weſtminſter between the. 5: 
Defendant, by the Name of Elizabeth Lloyd, of the Pariſh of 1 73. 
St. Margaret's Weſtminſter, &c. and the Plaintiff, &c. Teſtatur, + Lev. 261 
That the Plaintiff had demiſed to the Oefendant all thoſe two 
Meſſuages, &c. lying and being in Market-Lane, in the Pariſh 
and County afozelaid, with all Maps, Paſſages, &c. to hold fo2 
one and twenty Years, reſerving 24 1. yearly Rent, and the Plain⸗ 
tiff ſet fozth divers Covenants in the Jndenture to be perkozmed 

on his Part, (viz.) That he ſhould repair and enlarge the Paſſage 
belonging to the Pꝛemiſſes, 8c. and then ſets fozth, that the De⸗ 
fendant by the ſaid Indenture fo2 her (elf, her Executozs, Admi- 
niſtratozs and Aſſigns, did covenant with the Plaintiff; that ſhe, 

her Executozs, Adminiſtratozs and Aſſigns, would permit the 
Plaintiff at his pzoper Coſts to make a Dꝛain, to convey the waſte 
Water from the (aid Pouſes demiſed as afozeſaid, to the main 
g Shore in Six-Bell- Yard, put p Indentu? pd pled liquet, and then 

ſhewed that he entered and became poſlefſed by Uirtue of the ſaid 
Demiſe, and that the Defendant had b2oke the ſaid Covenant 
(co quod,) that the being poſſeſſed of, a Cern foꝛ Years, then and 
pet to come, of a certain Parcel of Land, and two Stables lying 
between the demiſed Pꝛemiſſes, and the {aid main Shoze in Six- 
Bell-Yard; and by which the Dꝛain afozeſaid, ought to run 
from the (aid Houſes into the main Shoxe afozelaid ; and then 
ſets fozxth, That the Defendant hay aſligned all her Term in the 
laid Piece of G2ound and Stables to one Tomlinſon, by Ufrtue _ 
whereof he entered, and after died poſſeſſed of the (aid Piece of 
Gzound and Stables; and that Mary his (life afterwards became 
pofleſſed thereof as his Adminiftratrir, and did after intermarry 
with one Barker, who became likewiſe poſſeſſed, and the laid Bar- 
ker and Clife von pmiſerunt the [Plaintiff to make a Dꝛain, to 
catty the waſte {later from the Pouſes demiſed as afozeſatd to the 
Plaintiff, thzough the ſaid Piece of Gꝛound and Stables (afligned 
as afozeſatd) into the ſafd main Shoze ; but did refuſe, and do yet 
refuſe the Plaintiff to make the ſame, tho requeſted thereunto, ſuch 
a Oay and Pear, &c. ſo the Defendant had bzoken her Covenant 
ad damnum cent. librarum. \1 

The Defendant pleaded, That the afozeſaid Paſſage belonging 
to the ſatd demiſed Pꝛemiſſes, is ſituate in the Pariſh of St. James 
af02eſatd, and leads from the Houſes demiſed to the Plaintiff as 
a02eſaid, to Six- Bell-Yard afozeſaid, and that a Dꝛain to carry off 
the waſte Mater from the ſaid Þouſes, to the ſaid main Shoze in 
*x-Bell-Yard, in and thzough the (aid Paſſage, might have * 
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and till may be conveniently made; and that the Defendant dj did 
permit the Plaintiff to make a D2ain in and through the ſatd Pal. 
lage, fo2 the carrying off, &c. and if the Plaintiff would, he might 
have made it accoddingly, but he ung to do it, and demands 
Judgment of the Aﬀton. 

To this the Plaintiff demutred. | 
| And it was argued at the Bar, That this Piea was 1 
| ent; fo2 when the Defendant covenanted, that the Plaintiff ſhould 

3 be permitted to make a Dꝛain krom the vemniſed Pꝛemiſles to dix. 
Bell-Yard, he was at Eledton to make it thꝛough any Part of the 
Defendant” 8 Gꝛound that lay between, tho' the Gꝛound were built 
upon, and ſo might be very inconvenient fo2 the Defendant, and 
it tho' there might be another Place to make the Dꝛain in. And cited 

the Caſes of Election; as where a Feoffment is made of twenty 
Acres of ſuch a (Wood, &c. the Feoffee may take which twenty 
he will in any Part of the Mood. 

The Court were rather inclined, That in this Covenant there 
ſhould not be Election to make the Dꝛain thꝛough the Parties Sta: 
| bles, o; Buildings, in Caſe there were other Places pꝛoper and 
Note. convenient to make the Dꝛain in; fo2 every Agreement muſt habe; 
5 ſome reaſonable Conſfrutfon that map be conſiſtent with the Jn- 
| tent of the Parties. But no Dpinion was delivered as to this 

Point, becauſe there were divers Exceptions taken to the Decla- 

ration, ſome of which were fatal. 

Firſf, There is no certain Place laid fo? the Houles de miled, 
which are ſatd to be lping and being in the Parich afozeſaid; 
whereas there are two named befoze, (viz.) St. 9 and 
St. James's ſo it was altogether uncertain. 

Secondiy, The Bzeach is eo quod, they did not permit the 
Defendant ; which is no poſitive Affirmation. | 

De vant· 139. Thirdly, The Covenant is, That the Defendant, her Erect 

tozs, Adminiftratozs and Aſſigis ſhall permit; and the Bzeach is 

laid in the Aſſignees not permitting ; and it appears by the [lead 

43 ing, that the Alignment was made to Tomlinſon divers Years bt 

| koze the Demiſe to the Plaintiff; and this Covenant cannot be 

extended only to the Allignees of the Defendant after the Demile 
made. 

Fourthly, Here tis lald quod non permiſerunt; but no ſpecll 
Diſturbance, which ought to have been particularly ſet fozth far 
the Court to judge of it. 

The Court held all theſe Exceptions, but the ſecond, to be fa 
tal, eſpecially fo; that the Diſturbance was laid to be by an al 
ſignee which came in befoze the Demiſe ; but as to the Pleading 
the Breach eo quod, they rather inclined that it was good. a 
ſo the Opinion of the Court ſeemeth to be in Cutler and — 
Cafe in 1 Saund. 116. But fo2 the other Exceptions, Judgment 


was againſt the JAatntiff. ben 


, . el Ln em" — 


Vol. II. Hill. Anno 2 & 3 W. & Min C.B. 279 


Priſcella Web verſus Moore. 


Wilts f. L. Ranciſcus Moore nuper de paroch. de Udoton - deb ita. AC 
T Baſſet in Com' prædict. Armig. attach. fuit ad re- Defrndin = 

ſpondend. Priſcellæ Web Vid. de placito Tranſgr. ſuper Caſum, faut in rr. 

& e. Et unde eadem Priſcilla per Johannem Wilkyns Attorn. 

ſuum queritur quod cum præd. Franciſcus primo die Martii an- 

no regni Domini Jacobi ſecundi nuper Regis Angl' ſecundo apud 

Mooton-Baſſet indebitat. fuiſſet eidem Priſcillz in ſumma [ndeb! ac. 

quinquaginta ſolidorum legalis monet. Angliæ pro cado minori Runler of 

(vocat. a Riinlet) Vini albi (Anglice, CUhite' Mine) & triginta Wins. 

& ſex ampullis vitreis (Anglice, Glaſs Bottles) ipfius Priſcillz 

per ipſum Franciſcum de eadem Priſcilla ante tempus illud empt. 

habit & recept. Et fic inde indebitat. exiſten. predict. Franciſ- 

cus poſtea ſcilicet eodem primo die Martii anno regni dicti nu- 

per Regis ſecundo ſupradicto apud Wooton-Baſſet prædict in 

confideratione inde ſuper ſe aſſumpfit & eidem Priſcillæ adtunc 

& ibidem fidelit. promiſit quod ipſe pred. Franciſcus præd' quin- 

quaginta ſolidos eidem Priſcillæ cum inde poſtea requiſit fuiſſet 

bene & fidelit ſolvere & contentare vellet Cumq; etiam præd. Fran- Another lade, 

ciſcus poſtea ſcilicet decimo die Januarii anno regni dicti nup Regis bien, 

tertio apud (Uooton-Baſſet præd indebitat. fuiſſet eidem Priſcillæ nz, Vine, 


1 _ : Brandy and 
in ſummo oo librar. fimilis legalis monet. Angl. tam pro eſculent Tobacco, as 


poculent. vino vino forti (Anglice, Bzandp) nicotiano & foco (Ang- — 
lice, Fire) ipfius Priſeilb p codem Franciſco quam ꝓ fœno & pabu- 

lo ipſius PrifcilP p quodam equo ipſius Franciſci p ipſam Priſcillam 

ad ſpeciales inſtanè & requiſitionem ipfius Franciſci ad ſeparaP tem- 

pora ante tune invent” & proviſ. Et ſic inde indebitat' exiſten' præd 

Franciſcus poſtea ſcilicet eodem decimo die Januarii anno tertio 
ſupradicto apud Mooton⸗Baſſet præd. in conſideratione inde 

{ſuper ſe aſſumpſit præfatæque PrifcilP adtunc & ibidem fidelit. 

promifit quod ipſe prædict. Franciſcus eaſdem octo libras eidem 

PriſcilP com inde poſtea requiſit. eſſet bene & fidelit. ſolvere & con- 

tentare vellet Cumque etiam præd. Franciſcus eodem decimo die > Quinton 
Januarii anno regni dicti nuper Regis tertio ſupradicto apud Mex, Drink, 
(Oooton-Baſſet prædict' in conſideratione quod præd. Priſcilla D 
(communis Hoſpitatrix tunc exiſten) ad ſpeciales inſtanc. & re. oo, one 
quiſitionem ipſivs Franciſci ſæpius inveniſſet & providiſſet ad by tic Phincif 
onera & cuſtagia ipſius Priſcillæ propria tam eſculent. poculent. n“! 
vinum vin. forte nicotian. & focum ꝓ eodem Franciſco quam fœnum 

& pabulum pro quodam equo ipſius Franciſci ſuper ſe aſſumpſit & 

eidem Priſcillæ adtunc & ibidem fidelit. promiſit quod ipſe pred. 
Franciſcus tant. denar. ſummas quant. eſculent. poculent. vinum vin 


forte 
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forte nicotianum focum fœnum & pabuld ill rationabilit' valebant 
eidem Priſcillæ cum inde ſimilit poſtea requiſit fuiſſet bene & fide- 
lit ſolvere & contentare vellet Et eadem Priſcilla in facto dicit qd 
eſculent᷑ poculent᷑ vinum vin forte nicotianum focum fœnum & pa. 
Another Inde- bulum pred rationabilit᷑ valebant ſcilicet octo libras ſimilis legalis 
Goa dd. moneft Ang? Cumqz etiam præd. Franciſcus eodem decimo die a. 
uuarii anno tertio ſupradicto apud Wooton-Baſlet præd. indebitat 
fuiſſet eidem Priſcillæ in ſuomma ſeptem librar. & decem ſolidor' ſi. 
milis legalis monet' Angk pro diverſis bonis mercimoniis & mer- 
chandixis ipfivs Priſcillæ eidem Frauciſco per præd' Priſcillam ad 
ſimiles ſpeciales inſtanc & requiſitionem ipſius Franciſei ante tempus 

illud vendit' & deliberat': Et fic inde indebitat' exiſten' prædict 
Franciſcus poſtea ſeilicet eodem decimo die Januarii, anno tertio 
ſupradito apud Mooton - Baſſet prædict' in conſideratione inde 

ſup ſe aſſumpſit & eidem Priſcillæ adtune & ibidem fidelit' ꝓmiſit 

quod ipſe prædict. Franciſcus eaſdem ſeptem libras & decem ſolid. 

eidem Priſcillæ cum inde fimilir' poſtea requilit' fuiſſet bene & ſidelit 

An Infimut folvere & contentare vellet Cumque etiam præd' Franciſcus poſtez 
_ compuralier.  ſejlicet primo die Aprilis anno regni dicti nuper Regis quarto apud 
Caooton-Baſſet præd. computaſſet cum eadem Priſcilla de diverſ 
denar' ſummis eidem Priſcillæ per pfatum Franciſcum ante temp 
illud debit & adtunc inſolut᷑ exiſten. & ſuper compo” illo prad 
Franciſcus invent? fuit in atreragiis erga eandem Priſcillam in ſun- 
ma ſeptem librar* ſex ſolidor & undecim denarior᷑ ſimilis legali 
monet' Angl. Et fic in arreragiis præd. invent' exiſten* præd. Fnn- 
ciſcus poſtea ſcilicet eodem primo die Aprilis anno quarto ſupra- 
dicto apud CHooton-Baſlet præd. in conſideratione inde ſuper ſe 
aſſumpſit pfatxque Priſcillæ adtunc & ibidem fidelit ꝓmiſit qd ipſe 
præd Franciſeus præd. ſeptem libras ſex ſolid' & undecim denar, ei- 
dem Priſcillz cum inde ſimilit᷑ poſtea requiſit' fuiſſet bene & fidelit 
The Plaintiff ſolvere & contentare vellet Prædictus tamen Franciſcus ſeparales 


Dinar yꝓmiſſion & aſſumptionꝰ ſuas præd . ſie ut pfertur fact minime cura) 


Detendant 
hath not paid ſeq machinan & fraudulent intenden' eandem Priſcillam in hac 


— parte callide & ſubdole decipere & defraudare præd' ſeparales denat 
ſummas in toto ſe attingen' ad triginta & tres libras ſex ſolid & 
undecim denar* ſeu aliquem denar inde eidem Priſcillæ (licet ad 
hoc fad præd. Franciſcus poſtea ſcilicet decimo die Aprilis anno 
quarto ſupradicto & ſæpius poſtea apud Wooton-Baſlet præd per 
eandem Priſcillam requiſit fuiſſet) non ſolvit ſeu aliqualit pro eil- 
dem contentavit ſed ill' ei hucuſq; ſolvere ſeu aliqualit pro eiſdem 

contentare omnino recuſavit &.adbuc recuſat ad dampn ipſius Pr- 


ſcillæ quadragint' librar Et inde produc ſectam, &c. 
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Et præd. Franciſcus per Humfridum Wall Attorn' ſuum venit & rue Defendant 
defendit vim & injur' quando, &c. & dicit qd præd. Priſcilla actio- f Nee 
nem ſuam prxd* verſus eum habere non debet quia dicit qd' quidam J.S. impleaded 
&arborough Chapman al' ſcilicet Termino Sanctæ Trinitatis anno ö 
regni dicti Domini nup Regis tertio implacitavit præd Priſcillam 
per nomen Priſcillæ Web nuper de (Wooton-Baſſet in Com' Wilt' 

Vid. in Cu? dicti nup Regis de Banco præd' hic de placito Tranſgr' lo the Com- 
prædictaq; Priſcilla pro co quod non ven in præd. Cur' de Banco 1988 
præd przfat' Scarborough inde reſponſur' ſecundum legem & con- 10 an Ad 
ſuetud' hujus regni Angliz in exigend' poſi? fuit ad utlagand' in * Tab. 
com Wilts' præd. & ea ratione poſtea ſcilicet quintodecimo. die Ana for nor 
Maii anno regni dicti nuper Regis quarto in Com' Wilts' prædict appearing he 
debito juris modo ad ſectam præd. Scarborough waviat' fuit & ad- MM 
huc waviat' exiſtit prout per Recordum & Proceſſ. inde in eadem The Ovtlawry 
Cur dicti nuper Regis de Banco prædict retornat & modo refiden Vas Lacs. 
plenius liquet & apparet quæ quidem utlagar ad huc in ſuis robore & 

effectu remanen minime reverſat' ſeu annihilat' Et hoc parat' eſt ve- Et hoc para- 
rificare p Recordum illud Unde petit Judicium fi prædict Priſcilla dr ralt's. 
actionem ſuam præd. inde verſus eum habere debeat, &c. | 

Et przd' Priſcilla dic quod præd. placitum præd' Franciſci ſupe- Demurrer to 
nus in Barram placitat' materiaq; in eodem content minus ſufficie e 
in lege exiſtunt ad ipſam Priſcillam ab actione ſua prædict' verſus 
eundem Franciſcum habend' præcludend'ꝰ quodq; ipſa ad placitum 
illud modo & forma præd placitat' neceſſe non habet nec per legem 
terræ tenetur reſpondere Et hoc parat eſt verificare Unde pro de- 
fectu ſufficief reſponſ. pred. Franciſci in hac parte eadem Priſcilla 
pet judicium & damna ſua occaſione non perform” promiſſion* & 
aſſumptionꝰ præd' ſibi adjudicari, &c. 

Et prædict. Franciſcus ex quo ipſe ſufficien materiam in lege ad lender in He- 
præd. Priſcillam ab a&ione ſua præd' verſus eum habend' pcludend © 
ſuperius allegavit quam ipſe paratus eſt verificare Quam quidem 
materiam præd' Priſcilla non dedic* nec ad eam aliqualit' reſpondit 
ſed verification' illam admittere omnino recuſavit ut prius pet lu- 
dic & quod præd' Priſcilla ab actione ſua præd. verſus eum habend 
pcludatur, &c. Et quia Juſtic' hic ſe adviſare volunt de & ſuper 
pmiſſis prezd' priuſquam j udic' inde reddant dies dat' eſt partibus 
uſque a die Sancti Michaelis in tres Septimanas de audiendo inde 


Judicio ſao eo quod iidem juſtic hic nondum inde, &c. 
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priſcilla Web, Widow, verſur Moore. 


=» wv} IM DE Plaintiff declared in an Action upon the Caſe upon fig 
ce Co. Lit. 128. ſeveral ÞPzomtſes, one whereof was upon a Quantum me. 
„ 1 thu ruit, fo2 finding Meat and Dink fo2 the Dekendant at his Re: 
nite, Leg. Le, | , 
3 Salk. 232, The Defendant pleaded in Bar an Dutlawzy of the Plaintiff in 
this Manner, (viz.) Quod quidam S. C. al' ſcilicet Termino Sandz 
Trinitat' anno regni nuper Regis Jacobi ſecundi tertio implacitavit 
præd Priſcillam in Cur' dicti nuper Regis de Banco hic de placito 
tranlgreſ. przd' quz Priſcilla pro eo qd non venit in præd' Cur de 
B. præd. Pfat S. C. inde reſponſur' ſecundum legem & conſuetud 
hujus regni Ang? in exigendo poſita fuit ad utlag in Com' Wilts 
& ea ratione poſtea ſcilicet quintodecimo die Maii anno regni didi 
nuper Regis quarto in Com' Wilts' præd. debito juris modo ad ſe. 
ctam præd S. C. waviata fuit adhuc waviata exiſtit put per recor- 
dum & ꝓceſſum inde in eadem Cur dicti nup Regis de Banco præd 
retornat & modo reſidens plen liquet Quæ quidem Utlagaria adhuc 
in ſuis robore & effectu remanet minime reverſat' ſeu annihilat & 
hoc parat' eſt verificare per Recordum illud unde pet' Judicium ſ 
actio, &c. | | | 
And to this Plea the Plaintiff demurred. ; 
1. Foz the Dutlaw2p couid not be pleaded in Bar to an A. 
ſumpſit upon a Quantum meruit; fo there is no Certainty of 
Debt appearing till the Thing comes to be valued, and ſo cannot 
be fo2fetted, Jt was doubted, TWhether Debt npon a ſimple 
Co. 9. Contract was foxfeited till 4 Co. Slades Cale ? 
Held per Cur. But it was reſolved by the Court in this Caſe, That the 
can't be pleade DUTIAWPp was a good Plea in Bar; fo2 the Conſideration crea- 
«i» Par'o ted a. Debt, tho that Debt was not reduced to a certain Sum. 
vor repairing Markham and Pitt in 3 Leon. 205. Outlaw2y pleaded in Bar to 
no more than Trover, where it lies all in Damages: But this Action arole 
ro Treſpa's tor Upon a Pꝛoperty of Goods which would have been fozfeited, 


Ourixtwry 
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may be plcad- 3 Leon. 197. where the Ring had Fea all Fozfeitures that 
ment. 2 Lurw. Ac cłued to Him by the Dutlawzp of J. S. and the Gzantee bꝛougbt 


ds 2 an Acton. | | | 
But an Exception was taken to the Pleading of the Dutlawy; 
fo2 it ought to have been ſet fozth, That the Plaintiff did not ap- 
pear upon the Exigent, and upon that waviata fuit, & de debito 
juris modo is too general, Fitzherb. Account 91. Traverſe 31. 
| Staundf. 148. EOS 
And of this the Court doubted, and appointed to ſearch Plete⸗ 
dents of the Pleading. Et adjornatur. 


+ S Kempe 
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Kempe verſus Cory & a5. 


Quod vide antea ultimo Termino. 


Tx Caſe was now moved again, and ag to the Batter ances 427. 
in Law it was held clear, That where A. is ſeiſed of a 

third Part in Common, and B. of the other two Parts in Com- 

mon with A. and A. lets his third Part, reſerving Rent, and B. 

puts in his Cattle, oz a Stranger by his Licence, that ſuch Cat- 

tle are not diſtrainable foz the Rent. But the Doubt was, be- 

cauſe the Avowꝛy was in loco in quo ut in & ſuper præd. tertiam 

partem, &c. Mihether the Plaintiff ſhould not have traverſed the 

Taking in tertia parte tantum? Vide the Caſe of Newman and 

Moor in Hob. 80. & 103. And note there, That the Ttaverſe 

And the Court held clearly, That it would have been fmpertf- = Cro. 221. 
nent to make a Traverſe in this Caſe z foz the Patter in the d. 
bowy was confeſſed and avoided. 
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Willows verſus Lydcot. 


I T Pon a Writ-of Erroz upon a Judgment in Ejedment in; Mos. 229. 


B. R. which was bzought fo2 a Meſſuage in St. Mar- 5e * 


tin's in the Fields. * Ta: i 


_ Upon the General Jſlue pleaded, and a Sperial Gerditt found, Nm. 97- 
the Point was to this Effect? ? 5 Mod. 63: 


hae | 8 | | s Mod. 106. 
William Shelton was ſeiſed in Fee of the ſaid Meſſuage, and of 1 Salk. 228. 


divers other Beffuages ſituate in the ſaid Pariſh of St. Martin, and 234: 
— other Pariſhes, and made his Till in Writing; and thereby aten 236, 

ebiled his Houſes in the other Pariſhes to divers charitable nag of 
Uſes, and then deviſed to one Edward Harris and Mary his Mike, v. B. af Bol- 
e eſſuage in Queſtion koz their Lives; and then in the kollow⸗ too, & 


39. 
8 3 the better to enable his Wife to pay his Legacies, he Hopevell Lo 


in 


deviſed 
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deviſed all his Meſſuages, Lands, Tenements and pereditamentg 
whatſoever, within the Kingdom of England, (not above diſpoſey 
of) to have and to hold to her and her Aſſigns koz ever; and made 
her Erxecutrir. And the UerdiX was found, That Edward Harris 
and Mary his life were dead, and that the Teſtato? left ſufficient 
to his Wife to pay his Legacies, without the Reverſion of the 
ſaid Beſſuages deviſed to Harris and his Uife: That the Lefſo2 
of the Platntift was Heir at Law to the Teſtatoz, and that the 
Defendants claimed from Anne, CUife of the Teſtatoz, &c. & 6 
ſuper totam materiam, &c. And Judgment was given in the 
King's Bench fo2 the Plaintiff. yo 
And upon a TUrit of Erro2 bzought in the Exchequer-Chamber, 
it was this Term argued befoze the Juſtices and Barons, and by 
the Opinion of them all, the Judgment was reverſed. 
Vide 1 Lew. F02 they held, That there were Moꝛds in the Deviſe to the Te: 
212. Cooke ffatoz's CUife, that would carry the Reverſion of this Þouſe as 
an Hereditament undiſpoſed of. Vide the Caſe of Wheeler and 
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Walroon in Aleyn's Rep. 28. who having a Manoz and other 


Lands tn Somerſetſhire, deviſed the Mano to A. fo; ſix Peats, 
and Part of the other Lands to B. in Fee; and then comes this 
Clauſe, —and the reſt of my Lands in Somerſetſhire, or elſe- 
where, I give to my Brother; and it was adjudged by the Mod 
[Reſt] the Keverſion of the Mano? paſſed as well as the Lands 
not deviſed bekoze. | 


A Cale about twenty Pears ano was cited by the Counſel for | 


the Defendant in the Mrit of Erroz, between Bowyer and Mil- 
- banke, in a Bozough where a Nuncupative Till would paſs 
Lands by the Cuſtom, a Man upon his Death-Bed being agked 
r Sid. 191. About his Uill, (afd, I give all to my Mother, and repeated the 

' Keb. 325 Mops twice o2 thzice. Raymond's Rep. fo. 97. 
Bowmanand It wag held that would not paſs the Land; fo2 it was ſaid, 
Millbanke. That it were hard that Lands ſhould paſs by a Parol (Mill by 
— unleſs there be expzeſs and plain Moꝛds to ſhet the In⸗ 

_ tention. 


Chapman verſus Flexman. 


N Lacita in Camera Scaccarii apud Weſtm' coram Thoma Street 

the Exchequer- I Mil. & Edwardo Lutwich Mil. duobus Juſtic. Domini Regis 

Chamber. de Communi Banco & Thoma Powell Mil. un. Baron. de Scacca- 
rio Domini Regis de gradu de la Coife die Sabbati viceſimo quinto 
die Novembr. anno regni Domini Jacobi ſecundi Dei gratia Angliz 
Scotiæ Franciæ & Hiberniz Regis Fidei defenſor, &c. quarto. 


3 Dominus 
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Dom Rex mandavit dilecto & fideli ſuo Roberto Wright Mil. The Wit or 
Capitali Juſtic' ſuo ad placita coram ipſo Rege tenend' affign breve 
ſuum Clauſum in hæc verba. Jacobus ſecundus Dei gratia Angliæ 
Scotiæ Franciæ & Hiberniz Rex fidei defenſor. &c. Dilecto & fideli 
noſtro Roberto Wright Mil. Capital. Juſtic. noſtro ad placita coram 
nobis tenend' aſſign ſalutem Cum in Statuto in Parliamento Do- 
minæ Elizabethæ nuper Regin Angliz apud Weſtm' viceſimo ter- 
tio die Novembr. anno regni ſui viceſimo ſeptimo tent' edit' int 
cætera inactitat' fuit authoritat* ejuſdem parliamenti quod ubi ali- 
quod judic ad aliquod tempus extunc poſtea reddit foret in Cur de 
Banò Regis in aliqua ſecta aut actione debiti detention convention 
compoti action ſup Caſum Ejection firmæ aut Tranſgr primum in- 
choat aut primum ibidem inchoand' pterea tantum ubi nos fore- 
mus pars ſequen aut defend' contra quam aliqd' ta? Judic' reddit. 
foret ad ſuam elefion' pſequi poteſt extra Cur. Cancellar. ſpeciale 
breve de Errore deviſand. in dicta Cur. Cancellar. Capitali Juſtic. 
dict. Cur. de Banco Regis p tempore exiſten. dirigend. mandan ill. 
cauſare dict. Record. ac omnia concernen. dict. Judic. transferri co- 
ram Juſtic. de Communi Banco & Baron. de Scaccario in Camera 
Scaccarii ibidem examinand. per dictos Juſtic. de Communi Banco 
& Baron. præd. Qui quidem Juſtic de Communi Banco & tales 
Baron. de Scaccario qui ſunt de gradu de la Coife aut ſex illorum 
ad minus virtute ejuſdem Actus ſupinde plenam poteſtat. & autho- 
ritat. habuerunt ad examinand. omnes tales error. qual. aſſignat. aut 
invent. fuerint in aut ſup aliquod tale Judic. & ſuperinde reverſare 
aut affirmare dict. Judic. prout lex requiret pterquam pro errori- 
bus affignand' aut invenien' pro aut concernen. Juriſdictionem pd. 
Cur. de Banco Regis aut aliquem defect. form. in aliquo brevi re- 
torn. querela billa declaratione aut in alio placito ꝓceſſu veredi&o 
aut pcedentia quibuſcunqz Et quod poſtquam dict. Judic. affirmat. 
aut revocat. fuit dict. Record. ac omnia ill. concern. in dictam Cur. 
de Banco Regis removend. & reducend. erunt ut talis nlterior pro- 
cell. ſuperinde fiat tam pro execution. quam alit. prout pertinebit 

ficut in dio Statuto plenius continetur Ac quia in record. & p- 
cell. ac etiam in redditione Jadie. loquelz quz fuit in Cur. noſtra 
coram nobis p billam inter Rogerum Flexman & Johan. Chapman 
de quadam Tranſgr. ſup Caſum eidem Rogero p pfat Johannem il- 
lat. ut dicitur error intervenit manifeſtus ad grave dampnum ipſius 
Johannis ſicut ex loquela ſua accepimus Qui quidem Error nullo 
modo tangit nos aut JuriſdiQtion. præd' Cur. noſtr. de Banco Regis 
8 aut aliquem defect. formæ in aliquo brevi retorn. querela 
lla Declaration aut in alio placito vel procedentia quibuſcunqʒ ut 
accepimus Nos igitur volentes errorem ſi quis fuerit juxta formam 
Statut. præd. corrigi & partibus præd plenam & celerem Juſtit. fieri 
in hac parte vobis mand. qd' ſi inde Judic. reddit. fit tune ms 


Et habuit & 
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& pceſl. præd. cum omnibus ea tangen' coram dictis Juſtic' de Com- 
muni Banco & Baron' de Scaccario noſtro prxd' in Camera Scac. 
carii noſtri præd. die Sabbati (videlicet) viceſimo ſexto die inſtantis 
menſis Novembr ven fac' ut di&i Juſtic' & Baron vid. & examin' 
Record & ꝓceſſ. præd. ulterius inde Fieri fac' quod de jure & ſecun- 
dum formam Statut præd. fuerit faciend' Teſte meipſo apud Weſtm- 


xiii. die Novembr' anno regni noſtri tertio : 


Davies. 


Rerarn of Record & proceff. præd. cum omnibus ea tangen' de quibus in 
Writ. brevi præd. fit mentio. ſequuntur in hæc verba. 
Placita coram Dom' Rege apud Weſtm' de. Termino Sancti Hill, 


annis regni Domini Jacobi ſecundi nunc Regis Angliz, &c. ſecun. 
do & tertio. 
| Rot DCCCCLXIIII. 


The 
the 


The Memoran- ', Devon” if, Memorandum quod alias ſcilicet Termino Sancti Mi. 
_ chaelis ult pterit coram Domino Rege apud Weſtm ven Rogerus 
Flexman p Johannem Clifton Attorn' ſuum & protulit hic in Car, 
dicti Domini Regis tunc ibidem quandam billam ſuam verſus "4 
hannem Chapman in Cuſtod' Mar. &c. de placito Tranſgr' ſup 
Declaration in ſum Et ſunt pleg de prof. ſcilicet Johan. Doe & Ric. Roe quæ qui- 
gion of the dem Billa ſequitur in bec verba: Devon ſſ. Rogerus Flexman que- 


Caſe, brought ritur de Johanne Chapman in Cuſtod' Mar Mareſc Dom Regis co- 


2 eotiene Will, ram ipſo Rege exiſten' p eo videlicet qd cum quidam Johan. Spec- 


jag ar his l. cott Armig ſecundo die Novembr Anno Domini milleſimo ſexcen- 
teſimo octogeſimo quinto & diu antea & continue poſtea hucuſque 
fuit & adhuc eſt ſeifit' de & in Maner. & 1 de Torrington in 
Com pd ac de ſeptem antiquis molend aquat ſuffiè ad molend om- 
| nia grana & braſium inbabitantium infra Manerium & Burgum pd 
Seifin of the pro, neceſſar uſibus ſuis molit & ibidem expendit' ſex eorum infra 
Nil“ Manerium & Burgum de Torrington prædict altero eorum extra 
Burgum prxd' ſed infra prædictꝰ Manerium præd. exiſten' Cumque 
etiam prædict Rogerus Flexman prædict ſecundo die Novembr 
Anno Domini milleſimo ſexcenteſimo octogeſimo quinto ſupradit 

& continue poſtea hucuſq; fuit & adhuc eſt tenens & firmar' prad 
The Plainrif Johannis Speccot ad voluntat' prædict. Johannis præd' ſeptem mo- 
Nite“ of the ſendinorum aquaticorum granaticorum & deinde poſſeſſionat' Et 
tolnet. granorum & braſii in eiſdem molendinis molit' per tempus 
habere debait illud habuiſſet & habere debuit Cumque etiam omnes inhabitan 
in aliquibus antiquis meſſuag infra Manerium & Burgum prædid 
exiſten' de jure debuerunt molire ad prædict. ſeptem molendina 
aliqua ſive aliquod eorum infra Manerium præd' exiſten omnia & 

omnimod” grana ſua & braſium infra Manerium & Burgum exiſte 
poſt molitur' inde in præd meſſuag ſuis expendit (Anglice, ſpent) 
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ac ſolvere pro molitur inde rationabile tolnet᷑ excep? tantummodo 
tal grana & braſium Iohabitantium prædict. in antiquis meſſuag' 
pradict poſt molitur' inde expendi qual' per poſſeſſorem ſive 
poſſeſſores quorundam antiquorum molendinorum aquaticorum 
granaticorum (vocat, Tear Pills alias Meat giſfom Mills) jacen 
extra Manerium & Burgum præd. videlicet infra paroch de Weac- 
ifford in Com: prædict. pro tempore exiſten' per ſe vel ſervientes 
vos ſup um equum oneratorium (Anglice, Loading Hozſe) ſolum- 
modo in fervitio ilk ad un tempus impens ꝓ aſportatione talium 
granorum 8c hraſũ ad prædict. molendim (vocat. Tear Billg alias 
Mear gif Mills) & reportatione eorundem quando molit one- 
rari & portari poſſunt Cumqʒ prædict' Johannes Chapman pred. The Degen. 
ſecundo die Novembr* Anno Domini milleſimo ſexcenteſimo octo- dn, en Occu- 


pier of an an- 
geſimo quinto ſupradic & diu antea & continue poſtea hucuſque tiene Meſſuage, 
vit & adhne exiſtit ccupator & poſſeſſor unius antiqui mef- , 5 
ſuag (voent. the Swanne) jacen & exiſten infra Manerium & Bur- "+ 
gum prædict ac per tatum tempus pred. in eodem meſſuag vixit 
commoravit & inhabitavit & adhue vivit commorat & inhabitat 
pd tamen Johannes Chapman Fmill. non ignarus ſed machinans & 
intendens ipſum Rogerum in hac parte callide & ſubdole decipere 
defraudate & pejoxare prædict. ſecundo die Novembr' anno regni 
dici Domini Regis nunc primo exgxit locavit & impoſuit quod- The Defendane 
dam molendin menuarium (Anglice yocat, 8 Hand-Bill) infra Ma- ti and 
nerid. & Burgum præd, (videlicet] in pred' antiquq meſſuag ipſius w. 
Johannis Chapman ibidem Et pred ſecnndo die Novembr' anno 
regni dictĩ Dni Regis nune primo ſupradicta & diverſis alis diebus 
& vicibus poſtea & ante exhibition Billz ipſins Rogeri præd' mille 
modiog Braſũ ipſius Johannis Chapman infra Manerium & Bur- 
gum predic. exiſten' & in prædicto antiquo meſſuag' prædict. Jo- 
bannis Chapman poſt molituram inde expendit in præd. molendi- 
no (vocat. the Hand- Mili) moluit ratione cujus pred. Rogerus tal- 
netum quod ipſe pro molitur̃᷑ inde ad præd malendina iplius Roge · | 
i lucraxi potuit pergidit & amiſit ad dampnum iplius Rogeri qua- Ratione cvjas 


GW". 9 9 Þ- TNS. 


e draginta librarum Et inde produc ſectam, & c. bs bi Toll 
Cr Et modo ad hune diem Lunz prox poſt Octab ſancti Hiſlar' iſto The Defendane 
by eodem Termino aſgz, quem diem 7 Johannes Chapman habuit 

d licenè ad Billam præd. inter loquend & tunc ad reſpond”, &c. coram 
„Domino Rege apud Weſtm' ven tam præd' Rogerus p Attorn ſuum 

Et przd. quam præd Jobannes Chapman per Johaynem Lugg Attorn 


{ud Et idem Johannes Chapman defendit vim & injur quando, cc. 
Et die quod ipſe non eſt inde culp. Et de hoc pom fe ſuper Patria 4nd pleads 
Et przd. Rogerus flit, Sc. Ideo yen inde. Ju? coram Domino Rege 
apud Welt' die Sabbati prox” poſt Oàab Purification Beatz: Mariz 
Et qui nec, &. ad xecogn', &c. Qui tam, &c. Idem dies dat eſt 
partibus præd. tidem, &. poſtea nüt inde peeſſ. inter aca 

P : Præd. 
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| præd. de placito prædict per Jur poſit inde inter eas in reſpeg, 

— Domino Rege apud Weſtm' uſq; diem Lunz prox? polt' tres 

Septimanas Sancti Michaelis extunc prox' ſequen Niſi Juſtiè Diji 

Regis ad Aſſiſas in Cod prædict. capiend' aſſign' prius die Marti 
viceſimo ſexto die Julii apud Caſtrum Exon in Com Devon przt - 

per formam Statuf, &c.' ven p defect. Jur. &c. ad quem diem cor) 

Domino Rege apud Weſtm' ven præd. Rogerus per Attorm ſuum 

prædicta Et præfat᷑ juſtie Domini Regis coram quibus, &c. miſe? 

Poſtea hic Record' ſuum coram eis habit in hæc verba: ff. Poſtea die & 
loco infracontent᷑ coram Roberto Wright Mi? Capita? ſuſtiè Dij 
Regis ad placita coram ipſo Rege tenend' afhgn' & Johanne Powell 
Mil” juſtiè dicti Domini Regis ad placita coram ipſo Rege tenend 
_ aſſign juſtic ejuſdem di&i Domini Regis ad Aſſiſas in Cord Devoñ 
capiend' aſſign per formam Statut”, &c. ven infranominat Rogeris 
Flexman p Attorn' ſuum infracontent & infraſcript᷑ Johanbes Chap 
man licet ſolempnit᷑ exact non ven ſed defalt᷑ fecit Ide r und: 
infra fit mentio capiatur verſus eum per defalt Et jur Jurz illia 
exact' quidam eorum videlt Willielmus Booth Andreas May Geer 
pivs Gregory Thomas Corrindon Thomas Rugg Samuel Hall An- 
roſius Thomas & Petrus Clarke vener & in pur ill jurat᷑ exiſunt 
Tales Et quia reſid' Jur' ejuſdem jur non comparver'* Ideo al' de citcun- 
ſtantibus per Vic Com prædꝰ ad hoc electi ad requiſition pradid 
Rogeri Flexman ac per mandat Juſtic' præd. de novo apponuntut 
Quorum nomina Panello infra affilantur ſecundum forma sta- 
tut in hujuſmodi caſu edit & ꝓviſ. ac Jur fie de novo appoſit vide- 
licet Hugo Bidwell Johannes Crauſcombe Willielmus Avent & 
Johannes Sprye exact ſilit ven ' Qui ad veritatem de infracontent 
fimulcum al' ſur” prædict prius impanelat᷑ & jurat' dicend' ele 
triat' & jurat᷑ dicunt ſup Sacram ſuum quod pd' Johannes Chap- 
Lear for the man eſt culpabilis de Neill. infraſcript ou præd Rogerus Flex 
man interius inde verſus eum queriĩtur Et aſſidunt dampnd ipſius 
Rogeri Flexman occalione inde ultra mis & cuſtag” ſua per ipſd circa 
ſectam ſuam in hae parte appoſit ad un' denar Et pro'mil. & cu- 
The Judgment. ſtag il ad quadragint ſolid. Ideo conf. eſt quod prædict Rogerus 
Flexman recuperet verſus præfat Johannem Chapman dampna (u2 
przd. per Jur' przd: in forma præd. aſſeſ. necnon ſexdecim libra 
pro miſis & cuſtag' ſais præd eidem Rogero per Cu? dicti Domini 
Regis nunc hic ex aſſenſu ſuo de inerò adjudicat Qnz quiden 
dampna in toto ſe attingunt ad octodecim libras & un denar Et 

præd. Johannes in miſericordia, &c. PUREE) eee ee 
The Fein, Placita in Camera Scaccarii apud Weſt cord Edw. Atkyns Mit 
quer-Cham- Capita? Baron de Scaè DNi Regis de gradu de la Coife Tho. Jennet 
* Mik Ricardo Heath & Thoma Powell Mil tribus al' Baron de Sic, 
cario Dn'i Regis de gradu de la Coife necnon Thoma Street Mil 
Edv. Lutwich Mi? & Chriſtof. Milton Mi? tribus af Juſtiè Dn * 
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de Communi Banco viceſimo ſexto die Mali anno tegni Domini 
acobi ſecuhdi Dei gratia Angliæ Scot Frantiæ & Hiberniz Regis 

Rae defenſor', & c. quarto. | 

Ad quem diem hic ven præd' Johanries Chapmati p Johannem| Thc gene- 
Lugg Attorn' ſuum Et dic quod in tecord' & ptoceff. prædict' ac ros as 
etiam in redditlone judic ptæd' manifelt' eſt errat᷑ in hoe videlicet 
| quod Judie præd. in forma pred. reddit reddit exiſtit pto præd. 
Rogero verſus pfat Johannem Chapman ubi p legem tertæ hujus 

regni Angliz idem Judicium reddi debuiſſet pro predic. Johanne 

Chapman verſus prædict Rogerum Ideo in eo maniteſte eſt errat 
8 Et petit quod judicium prad” ob ertores pred. & aſios in Record' ard gte 
5 & proceſſ. præd ac in redditione Judicii ptzd. exiſten rev otetur ad- *4** -* aud!. 


endum Errores 


nulletur & pro nullo penitus habeatur & quod ipſe ad omnia quæ bed. 
occalione Judic præd. amiſit reſtitoatur, &c. Et petit breve Domini 
Regis Vic Devon dirigend' ad pmuniend' præfat Rogero eſſendi 
hic auditut' record & proce. prxd' & ei concteditur, &c. Ideo 
præcept᷑ eſt Viè quod probos, &c. Scire fa@ pfat Rogero quod fit aud awacct 


| hie die —— x futur auditur* record & proceff. præd' fi, &c. 
| Et ulterius, &c. Idem dies dat eſt eidem Jobanni Chapman hie, 
B eee ü | 


Et ptæd Rogerus Flexman dic quod net in Record? & pioceſl. The Deferdan: 
præd. nee _in_redditione Judic' præd. in nullo eſt erratum Et petit n an 


ars and 


, 

| etiam quod Cu? Dominf Regis & Dominæ Reginz hie procedat ad ff to milo 
| examination' ta Record & proceff. præd. quam præd. cauſæ | 
ipm Johannem Chapman ſupius p erroribus affign' & allegat Et qd 

e judic pd in omnibus affirmetut Et quia Cu? dicti Domini Regis 


p & Dominz Reginæ hic ſe adviſare vult de & ſuper præmiſſ. priuſ- 

x quam Judi@ inde reddat dies dat eſt pattibus præd' uſq; diem Sab- 

f bati —— prox' futur de Fudicio ſuo inde audiend? eo quod Cut 

p Domini Regis hie inde nondum, &. 

u- | Rec oo rt bs GY 

x ©. Chapinan verſus Flex mati. 

« [on action upon the Cafe, in 3. &. the Puma vectared, «ics, 
ni That one Jo. Specot 2 Novembr 1685. & diu antea was (ef- Sund. 11 f 


ſed of the Mano2 and Burgh of Torrington, and of feven anfſent 72772 5 
MM | Nu ; 8 , | Lythebye. 
„ Water Com-Dills, "ſufficient to grind” the Fom of the Iifhabt- See; Dar, 
tants, within the Mauoz and Burgh aforeſaid, fof their neceſſary 5 428. 
(i Uſes; and that the Plaintiff was the Day afozeſa(y & continue pl. , 
ier poſtea, Tenant. at Til to the ſatd Specot of the ſafd le ven Mills, Hard. 67, 68. 
1 and had the Toll of Cozn, which was Froun fi the falv Mills 
1 during the Time afozelaid, & fabete debuifſer: And thereag all 
gi the Inhabitants of any antient Meſſuage, within che Bano? and : & Ab. %. 
de Burgh afozeſald, de jure debnerunt moſere ad pd ſeptem molend 

aſiqua five aliqd eorum omnia & omnimoda gtana ſta infra Meſſ. 

: | P p 2 1. 


— 
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præd. expendit ac ſolvere pro molitura inde rationab' tolnetum. 
And whereas the ſaid Chapman the Dap afozeſatd, & diu ante; 
was Occupier of an antient Meſſuage, within the Mano2 and 
Burgh afozeſaid.z. the ſaid Chapman the 2d of Novemher, &c. e. 


rexed a certain Mill within the Mano? and Burgh afozeſatd, and 
within his (aſd Beſſuage, wherewith he did grind divers, (viz.) 
1000 Buſhels ot Malt, which he ſpent in his ſald Houle ;, by Reg: 


ſon whereof, the ſaid Flexman loſt the Benefit of the Toll of the 


Antca 138, 
139, 186, 


| © 
1 Show. 125. 
Vide 4 Mod. 


242. Pearſon 
and Garrett. 


ap 
fore ſolut apud London præd. acceptat᷑ eſt & à toto tempore, &c. 
ascceptat᷑ fuit ꝙ ſpatium duorum menſium à dat hujafmodi prin? 


ſaid Malt which he ould have had, ad damnum, &c. 
The Defendant pleaded, Not guilty, and a Cerdi# was found 

ko the Platntiff, and Judgment that he ſhould recover in B. R. 

And the Erro2-now inſiſted upon was. That the Plaintiff had 


not let fozth any Title in his Declaration to the Toll, 02 anyCu- 


ſtom 02 Pꝛeſcription, fo2 the Inhabitants of thoſe anttent Houſes, 
to bing their Com to be ground there. 1 

But by the Opinion of all the Court, the Judgment given in 
the King's Bench was affirmed; fo2. tis ſufficient to (ay in this 
poſſeſſozp Ation, that during the Time afozeſaid, he had and ought 
to have the Toll; and that the Inhabitants debuerunt molere, 
Vide the Caſe of Dent and Oliver, in 2 Cro. 43, 122. Vide Raſtall 


Tit. Molin, in Action ſur le Caſe, fol. go. F. N. B. 123. fo; an 
antient Mater ⸗courſe ſald currere conſuevit. 1 


Note, That ot Raſtal cited by Pollexfen Chief Juſtice tis ſa 


that the Jnhabitants a toto tempore præd' molere conſueverunt, 


and the Pꝛio; and his Pꝛedeceſſozs are alledged to be ſeiſen of the 
Mill Time out of Pindz ſo that that Pꝛecedent does not ſeem to 
warrant the Judgment in this Cale. 


© Sarsfield verſur Witherly, 97 
"Rancis Sarsfield bzought an Action upon the Caſe, againf 


Hamond Witherly in the King's Bench, wherein he declared 


to this Effet : Cid Civi? Paris in regno Fran eſt & à toto tempore, 
& c. fuit antiqua Civitas Cumqʒ etia Civitas London in hoc regno 
eſt & à toto tempore, &c. fuit antiqua Civitas Cumqʒ etiam duplex 
uſantia in aliqua bill. Excamb mention in? mercatores & a? plot 
kee pred. reſidem negotian & commercium habend & mer. 
at & al perſon! apud London pred refiden. &c. & appunQuat 


1 


Bills Excambii, Cumqʒ etiam apud London pd, (viz.) in paroch, 
GC. Rh toto tempore, &c. habebatur antiqua conſuetudo int 
mercatores & al perſon apud Paris præd. reſiden & negotian N 
mercatores & a} perſon apud Londo præd. reſiden & negotian, 


(via.) quod fi aliquis mercator five a? perſona apud Paris Fa - 
988 5 | , ö | a 
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ſiden. & negotian' fecerit primam Billa Excambii pro aliqua denar' 
ſumma & alicui a} mercator five af perſonæ apud London præd. 
reſiden & negotian direxit & requiſivit ad duplicem uſantiam hu- 
juſmodi primæ billæ excambii ſecunda minime ſolut ad folvend” a- 
licui al mercat five al pſon' vel ordini ſuo aliquam denar' ſum' p 
valore recept de hujuſmodi mercator five al' perſona cui vel cujus 
ordini hujuſmodi denar' ſumma. per hujuſmodi prim̃ billã Excamb 
appunctuat' fuit ſoſvendum & ante ſolutionem & ſatisfactiom inde 
indorſamentũ in ſerĩptis manu ſua propria ſubſcrip? & indorſat- 
fop hujaſmodi primam bill Excambii ordinavit hujuſmodi denar. 
ſum. ſolvi ordini alicujus alii mercator in hujuſmodi indorſament 
nominat᷑ valore recepto de illo Et ſi hujuſmodi mercator five af 
perſona cui vel cujus ordini hujuſmodi denar' ſumma per hujuſm' 
indorſament appunctuat᷑ fuit ſolvend per ſecund' indorſament᷑ fu- 
per hujuſmodi primam bill Excambii ordinavit hujuſmodi denar 
ſumm' ſolvi ordini alicujus alii mercator' five af perſonæ ac ſi poſt 
hujuſmodi ſepara? indorſament & notitiam inde dat hujuſmodi 
mercatori ſive a? pſonæ cui hujuſmodi prima billa Excambii ſic fuit 
direct & quod ille non ſolveret hujuſmodi denar ſumm' hujuſmodi 
mercator ſive alꝰ perſonæ cui per hujuſmodi ſecundum indorſament᷑ 
prædicta ſolutio inde appunctuat᷑ tuit ſed pro defectu ſolutionis 
hujuſmodi mercatori five a? perſonæ in hujuſmodi ſecundo indorſa- 
mento nominat᷑ ad ſinem duorum menſium a dat hujuſmodi primæ 
billz Eucambii proteſtare ſive proteſtari caufaret ſecund' præd. con- 
ſuetud” mercator hujnſmodi primam billam Excaqbii Et ſi poſt 
bujuſmodi proteſtationew hujuſmopdi mercator five af perſona in 
bujuſmodi primo indorſamento nominat᷑ ſolveret & ſatisfaceret hu; 
juſmodi mercatort:five.a? pſonæ in hujuſmodi ſecundo indorſamen- 
to mentionat᷑ hujuſmodi denar ſummam in prima, billa Excambii 
content quod tunc hujuſmodi mercator ſive af perſona qui hujuſ- 
modi primam billam Excambii fecerit onerat & onerabi? exiſtit per 
conſuetud' ad ſolvend*-hujuſmodi denar; ſummam hujuſmodi merca- 
tori ſive ab perſonæ cui ſoJutio-inde per hujuſmodi primũ indotſa- 
mentum appunctuat᷑ fuit Cumqʒ etiam præd. Hammond Witherly 
die, & apud Civitat᷑ Paris præd. apud London præd., in Parochia 
& Warda pd' reſidens & negotians & Mercator ibid exiſtens codem 
die, &c. Stylo novo apud Paris, &c. ſecundum conſuetud' mercator 
pred. fecit quandam primam ſuam billam Excambii manu ſua pro- 
pria ſubſcript᷑ geren dat, & c. cuidd T. W. in parochia & Warda pd 
reſided & negotiaf direct & ꝓ candem requiſivit præd T. W. ad 
duplicem uſantiam dictæ ſuæ ptimæ bill Excambii (ſecunda ſua 
minime ſolut᷑ exiſten) ad ſolvendum cuidam W. Ellis ſive ordini 
plenam ſummam ſeptuaginta & quatuor librarum pro valore recept᷑ 
quam quidem billam poſtea & ante ſinem duorum menſium a dat 
ejuſdem ſcilicet die, &c: apud, &. præd. W. Ellis per indorſamen- 
tum manu ſua propria ſubſcript᷑ & indorſat᷑ ſecundum conſuce 
| . p &c. 
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&c. ordinavit pred ſeptusginta & quatuor libras fore ſolu? ordinj 


ræd Franciſci Sarsſield mercato? adtunc & ibidem exiſten. &c. vn. 


ore de illo, &c. idemque Franciſcus ante ſolutionem Billæ præd' q 


ante finem duotum menſium 2 dat. &c. ſcilicer die, &c. apud 


London, &c. p ſecundum indorſamentum manu ſua propria (yh. 
ſcript ſuper iſlam primam Billam excambii ſecund' pd conſuetud 
ordinavit pred 74 l. fore ſolut' ordini cujuſdam Johannis Comin 
mereat* adtunc & ibidem exiſtent' & qd' de præd ſeparal' indorſa. 


ment” præd. Tho' W. poſtea ſeilicet die, & c. apud L. pred. notitian 


habuit Et præd. Franciſcus Sarsfield in facto dicit quod pred. T. M. 
a fine duorum menſium & dat', &c. ſeu hucuſqʒ non ſolvit præd 
Johanni Comin præd' 741. & quod ꝓ defectu ſolutionis præd' I. 


ad finem duorum menſium à dat, &c. ſcil' à die, &c. apud L. pd' in 
Paroch, &c. proteſtavit ſen proteſtari cauſavit præd primam Billz 
Excambii ſecund' conſuetud', 8c. & ulterius in facto dicit qd' ip | 


idem Franciſcus poſtea ſci? 20 die Septembr̃ Anno 1681. apud L. & 
folvir przfat Johanni Comin præd. ſeptuagint' & quatuor ſibm 
ratione quorum quidem pmiſſ. & conſuetud præd' prædt Hamon 


Witherly onerat & onerabil' eſt & p conſuetud' præd. onerab 


onerat᷑ eſſe conſuevit ad ſolvend* pred. Franciſco præd. ſum 111. 
in prædict. prima Billa Excambii mentionat' ac idem Hamond in 
confideratione pmiſſor poſtea fciP eodem 20 die Septembre apud I. 
præd, &c. ſuper ſe aſſumpſit & eidem Francifco adtunc & ibid' f. 
deliter promifit quod ipſe idem Hamond præd. 74 1. cid? Franciſco 


dene & fidcliter folvere vellet Camq; etiam pred. Hamond poſtea 


fcilicee eodem die, &c. indebi? fait eidem Franciſco in a? 541. pro 
conſim̃ denar' ſumma p eundem Franciſcum ad requifitionem ejuſd 
Hamond ante tempus illad erogat᷑ & fic inde indeb' exiſten idem 
Hamond in confideratione inde poſtea ſcift eod die, &c. apud I. 
xe. ſuper fe aſſumpſit & eidem Franciſco adtunc & ibidem fidditer 
promiſit quod ipfe idem Hamond præd' 741. alt” mentionat eidem 
Franciſco cum inde poſtea requiſit' effet bene & fideliter ſolvere & 
concentare vellet ptædict tamen Hamond' ſeparales promiſſ. & aſ- 
ſumpſ. & c. minime curans fed machinans, &c. præd. ſepara? denat 


ſummas in toto fe attingeid ad 1481, ſeu aliqud partem eidem Fran- 


eiſco non ſolvit, &c. licet ad hoc faciend. &c. ſæpius poſtea apud 
London, &e. requifitus fuit, &c. Unde idem Franciſeus dicit q 
ipſe deteriorat' eſt & dampnum habet ad valentiam 601. & inde p- 
ucit ſectam, &c. 1 it een ee 
' The Defendant as to the ſecond Pzomiſe pleaded, Non Aſſuny- 
fit & quoad reſiduum præd Tranfgr ſuper Caſum in narr' prædick. 
idem Hamond dicit qd' pd' Franciſcus actionem ſuam habere non 


debet quia proteſtando non eorum aliqua fuperius inde allegat fore 


vera proteſtando etid qd præd' narratio inde ac materia in eadem 
content minus ſufficien in lege exiſtunt ad actionem præd. manu- 
tenend' pro placito Hamond dieit quod ipſe eſt filius & — 
85 3 | | 2ppar 
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apparen præd. Thomæ Witherly ſuperius nominat quodq; ipſe i- 


dem Hamond ꝓ ejus meliore educatione videndo partes & gentes 
extraneas ac notando & intelligendo mores & linguas earum ante 
præd. tempus quo ſuppohitut Billa Excambii pred. fieri ex licthtia 
Domini Regis peregrinatus fuit ut generoſus Anglican' in part 
Tranſmarin' ac dico tempore quo, &c. fuit apud Civitat' Paris 
præd. ut hujuſmodi generoſus ac petegrinator ac nulla alia de cauſa 


| abſq; hoc quod ipſe idem Hamond eſt vel unquam fuit Mercator 


ſeu perſona per vid merchandizandi negotians int Civit᷑ Paris in 
part Tranſmarin' & Civit' London' vel apud eorum alter vel alibi 
ubicunqʒ prout præd. Franciſc* ſuperius ſupponit & hoc parat' eſt 
verificare Unde petit Judicium fi præd Franciſcus actionem, &c. 

To this the Plaintiff demurred.. 

1. It was ſaid, that the Plea amounted to the General Iſſie; 
ko if the Matter of it would avail the Defendant, it might be 
giben in Evidence upon Non Aſſumpſit. PID | 
. To which it was anſwered, That it was no general Rule, that 
a Matter could not be pleaded ſpecially, which might be given in 
Evidence upon-the General Iſſue. Jn an Afton of Oebt foz Rent, 
an Entry and Suſpenſion ok the Kent map be given in Evidence 
upon Nil debet; pet tis always allowed to be pleaded, and ſo Nil 
habuit in tenementis; and wherever the Matter pleaded contains 
Matter of Law it is allowed to be pleaded, tho' it might be ſhewt 
upon the General Jfſue, Hob. 127. | 
And ok that Opinton were the Colirf. -- 
2. But then it was ſaid fo2 the Plaintiit, Chat the Plea was 


1 Sid. 1 51. 
1 Mod. 35. 


: The 
4 Mod. 73. 


5 Mod, 18. 
1 Vent. 258. 
1 Sal k. I $9» 
273» 


inſufficient in the Matter of it; fo2 the Cuſtom is laid fo; Mer⸗ Foſtea 310. 


chants and other Perſons reſident and negottating at Paris; and 


the very Dzawing of the Bill of Exchange is a negotiating in it 


ſelf, and the Pꝛactice is ſo frequent between all Perſons, as well 
as Merchants, to negotiate by Bills of Exchange, that it would 
p2ove a great Inconvenienee, if they ſhould not be of the lame Ek⸗ 
fect between others as well as Merchants. hs 

Ind the Court were all of Opinion, That the Plea of the De- 
fendant was inſufficient, and that he having 2awn this Bill was 
obliged by it, accoꝛding to the Courſe of Bills of Exchange; and 
whereas Judgment was given in the King's Bench upon this 
Recopd fo2 the Defendant, they reverſed the ſaid Judgment, and 
gave Judgment fo2 the Plaintiff. . 

Judgment was given in, B. R. for the. Defendant : Writ of Er- 
ror was brought in the Houſe of Lords, who reversd the Judg- 
ment; and the Court of B. R. was mov'd to enter up the Judg- 
ment given by the Houſe of Lords: But the Court agreed they 
could not enter up a new Judgment for the Plaintiff, becauſe when 
they have given Judgment- on the Original, they have executed 
their whole Authority ; and there is no Precedent that B. R. ever 


1 Salk. 125. 


Judgment 
was given in 
B. R. on the 
Remittitur. 
Show. 12. 
VideYelv.74+ 


enter d a new Judgment where the Judgment given there was re- 


vers d in Parliament. 1 Salk 403. Termino 
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= In Scaccaris: 


Cramlington verſus Evans & Percival, 


YLacita in Camera Scaccarit apud Weſtin' coram Roberto At. 
kyns Mi? CapitaP Baron de Scaccario Domini Regis & Do 
minz Reginæ de gradu de la Coife Henrieo Pollexfen Mi? Capita 
ee Domini Regis & Dominæ Reginæ de Communi Banco . 
anne Powell Mil“ Johanne Rokeby Mir & Peyton Ventris Mil u 
bus al Juſtic* Domini Regis & Dom. Reginæ de Communi Bam 
necnon Edvardo Nevill Mil' & ſohanne Turton Mil' duobus 
Baron' de Scaccario Domini Regis & Dominæ Reg de gradu de! 
Coife die Sabbati decimo quitto die Juni anno regni Domini Wi 
Helmi & Dominæ Mariz Der gratia Aug Scot᷑ France & Hibeniz 
Regis & Reginæ Fidei defenſor, &c. primo. 
Dominus Rex & Domina Regina mandaver' dilecto & fide) ſuo 
ohanni Hoſe *Mit Capitar Foftic' ſao ad placita in Cur ipſorum 
Di Regis & Dominz Reginz coram ipſis Domino Rege & Dona 
Regina tenend' affign* breve ſuum Clauſum in hec verba: , Gu- 
tielmos Tertius & Maria fecurida Dei gratia Angf Scotiæ Franciz & 
Hiberniz Rex & Regina Fidei defenſor, & c. diſecto & fideli noſtro 
Johinni Holt Mil Capita? juſtie noſtro ad placita coram nobis 
tenend' aſſign ſalutem Cum in Statuto in Parliamento Dominæ 
Elizabethæ nuper Reginæ Angl' apud Weſtm' viceſimo tertio die 
Novembris anno regni ſui viceſimo ſeptimo tent edit int cætera 
inactitat fuit authoritat ejuſdem Parliamenti qd! ubi aliquod Ju- 
dicium ad aliquod tempus extunc poſtea reddit foret in Cur de 
Banco Regis in aliqua ſeQa ant actione debiti detention convenco® 
comput' Action' ſaper Caſum Ejection firmz aut Tranſgreſſions . 
primum inchoat* aut primum ibidem inchoand” pterea tantum u 
nos foremus park 1 aut defendens contra quem aliquod tt 
Judicium reddit foret ad ſuam election proſequi poteſt enm 
Cur* Cancellar ſpecial' breve de Error deviſand in dictam Ci 
Cancellar. Capital. Juſtic. Cur. de Banco Regis pro tempore ext 
ſten' dirigend' mandans il” cauſare dict record ac omnia concer- 
nen dict Judicium transferri coram Jaſtic' de Communi Banco 4 
Baronibus de Scaccario in Camera Scaccarii ibidem e 
4 | . 


* 
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[roar aut reverſum fuerit dium record” ac omnia illud concer- 
ne in diam Cur de Banco Regis.removend' & reducend' erunt 
ut talis ulterior proceſſus ſupinde fiat tam pro executione quam ali- 
ter prout ptinebit ficut in dicto Statuto plenius continetur Ac quia 
in tecord. & — cujuſdam loquelæ quæ fuit in Cur Dominf 
acobi ſecundi nuper Regis Angl', &c. coram ipſo nuper, Rege pet 
illam inter Stephanid Evans & Petri Percival & Lancelot' Cram- 
lington de quadam Tranfſgr' ſuper Cafum eiſdem Stephano & Petro 
præfat Lancelot illat necnon in reddition' Indicii ejuſdem lo: 
Iz verſus pfat Lancelot in Cur noſtra cotam nobis ut dicitut 
error intervenit manifeſtus ad grave dampnd ipſius Lancelot ſicut 
ex querela ſua accepimus Qui quidem error nullo modo tangit 
Nos aut juriſdiction ptæd. Cur' noſtræ de Banco Regis præd. aut 
aliquerh defectum formæ in aliquo brevi retorn' querela billa decla- 
ratione aut in aſio placito proceſſu veredicto aut procedentia qui- 
buſcutq; ut accepĩimus Nos igitur volentes errorem ſi quis fuerit 
juxts formam Statuti præd. corrigt & partibus præd. plenam & ce- 
lereth juſtieĩam fieri in hae parte vobis mandamus. quod fi Judiciid 
inde reddit fit rune record. & proceſſ. prædict' eum omnibus ea 
tangetr cbram dictis juſtic de Communi Banco & Baronibus de 
Saccario noſtro prædict in Camera 'Seaccarii noſtri prædict' die 
Sabbati (videlicet) decimo quinto die inſtantis Menſis Junii venire 
fac ut dicti Juſtic & Barones vis & examinat record' & proceſſ. 
przd. ulterins inde fieri fac qd de jure & ſecundd formam Statut 
pred' fuerit faciend. Teſte nobis i 

All anno Regis noftri primo. 


Fiſh. 


brev? predict” fit mentjo ſequitur in hæc verba : 
Placita coram Domino. Rege apud 0 
anno regni Dom Jacobi ſecundi nune Regis Ang], 8c. ſecundo. 
+I 1 4 Rot CXCI1. 
Qq london 


pſis apud Weſtm' quarto die Ju- 
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The Memoran- London fl. : Memorand' qd: at ſcilicet Tekmino ſancti Hitlaf ult 
88 petit corain Demino Rege dpd Weſtm' ven Stephanus Evans 
Petrus Percival Johannem Normanſell Attorn ſuum Et protule? 

hie in Cur” didi Bom Regis tune ibidem quandam Billꝭ ſuà vet 

Lancelot Orathlingron in Caſtod' Mar. &c. de placito Tranſgr. ſyy 

Caſum Et fant pleg de profequend' ſcilt Johan Doe & Rich gc 

| Quæ quid Billk fequitur in hac verba: ſſi London ſſ. Steph Evans 
Declaration & Petr Percivall queruntut de Lance Cramlington in Coſtod Mar 
Bill of Ex Mareſe Domini Regis coram ipſo Rege exiſten pro eo videlt quod 
Tue Sogom CD infra hoe reg Ang videlt in paroch Beatz Matiz'de Arcuby 
fer forth. in Warda de Cheape Lond' præd' habetur & fuit quædam conſue' 
| int' mercator' & af pfon' infrs hoc regn' Ang] reſiden' & commer 
habentes uſitat' & approbar videit quod ſi aliquis mertator vel x 

Any Merchant, perſon” infra reg Ang! reden fecerit aliq Billd ercambii ſecund 
Gn bſ@ mercato? & hujufmod' Billa escambii ſua ꝓpt mann ſubſcripſ 
& eandem Billam escambii ſertund' uſum mercator alicui 4 mercaf 
five a? ꝓſone infra hot repn' Angltditexit & ꝓ eand Billd excambi 
requiſivit hujaſm. mereator ſive af pſon' cui hujuſm. Billa excami 
fic fuerit direct ad Tolvend' aliquam denar' farm” in bajnſan; Billa er- 
cambii wentionht. ad ah tempus in hujaſtn. Billa enchmb limit? 
alicui a? mercatori Ove plot #n tw}ufin' Billa excambii nominat vel 
vel ordini ſuo. Of ini ſue p-bfli/alfcajug a? waRrcaror” ſive perſon in hujuſm. Bill 
nominat ꝓ confirm valore th 1 Billa mentionat fore recep? 

de aliquo al' tefrat᷑ ſive pſoſd in hujaſm Billa excatn nominat & 

ad loeand hujuſmꝭ denatfuliad cotnput᷑ ꝓut ꝓ ad viſam. Et ſi hujuſm 
mercat' five al' perſor' cui bujuſmꝰ Billa excamibii fic direct foret ſup 

viſu' hoquſm' Billæ e eambii nceeptaret hujuſmꝰ Bill eacambii ſecund 

Super viſum uſu' mercat᷑ ad folvend' hujuſm' denar ſum in hujaſm Billa mentiof 
Er ge per in- ſecund tenor hujuſm Billæ excambii Et ff hujuſm' mercat five al' p- 
dorſamentom ſon' cui vel cujus ofdini ſoluèo hujaſm denar ſum' in hujuſm Bill 


Wo excambli mend appund fuerit gend p indorſ, hujuſm' Billz excamd 
bujuſmodi in. Ordinavit contetit hujuſm” Billæ excambſolvend aliquibus a? mercat 
Upan Nefutzl Ave af pſon in hujufſm. Iadorſ. nominat' vel ordini eorũ p valore 
to pay. in hujaſm' Indorſamenit' mention” fore vecept᷑ de bujuſhn! perſonis in 
| hvjuſm' Indorf. nominat. Ac fi hujuſm"mercat' five a? petſon' qu 
hojuſm'Bill' exeamb ſic accept verit poſtea recaſay” ſolvere hujulm 
denar ſum'in hujuſm' Billa excambii mentionat' hujuſm' mercat five 
al' perſonis in hujuſm' Indorſament hujuſm'Billz excambii nominu! 
quibus vel quorũ ordini ſoluòo inde p hujuſm' Indorſ. hujuſm Bille 
Then the Mer- Excambii appunctuat foret fiend* ſecund tenorem hujuſm Billa er 
— 8 cambii tune hujuſm mereat ſive alꝰ perſon! qui hujuſm Billa fic fect 
_ ſup notieid hujuſm' recuſation' onerabilis exiſtit & à toto temport 
ſupradict. onerabilis exſtitit & onerat᷑ eſſe conſuevit ſolvere h 1 

denar ſum' in hujuſm' Billa excambii menc? hujuſm' mercat᷑ ſive 


pſonis in hujuſmodi indorſament hujuſm. Billæ excambil — 
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quibus vel quorũ ordini ſoluè inde p hujuſm. Indorſ. hujuſm. Billæ 
excambii fic ut pfertur appunct foret fiend. Ac iidem Steph. & Pe- 
trus in facto dic qd' præd. Lancelot᷑ Cramlington infra hoc regu 
Ang? ſcilt apud Villam & Com Novi Caſtri ſup Tinam reſiden & The Defendant 
mercato? exiſten decimo die Novembris Anno Dom̃ MDCLXXXV. b * ere 
apud Villam & Com' Novi Caſtri præd' ſecundum uſum mercator Heere 
prædict fecit quandam ſolam Billa ſuam excambii in ſcriptis geren j.s. 
dat eiſdem die & anno & eand' Billam manu ſua propr' ſubſeripſit 

& eandem Billam cuidam Willielmo Ryder adtunc in Lond' præd 

in paroch & warda præd' reſidem & artem Mercatoris ibidem exerc' 

direxit & p eandem Billam excambii idem Lancelot᷑ Cramlington 

adtunc & ibidem requiſivit pd Willielm' Ryder ad vigint᷑ & quingz 

dies poſt dat ejuſdem ſolæ Billæ ſuz excambii ſolvere cuidam Tho- Payable to one 
mz Price (adtunc apud London pd in paroch & ward pd reſiden' Nachant in 
& mercator* ibidem exiſten') vel ordini ſao quingent lib? p uſu Fep -2540n- 
Calvert Armig pro conſimili valore recep? ibid” (ſcilt apud Villam 


& Com Novi Caſtri pd*) de Magiſtro Fran' Clever & locare ilP ad Value received 


compa? prout p adviſament. Quodq,; Billa excambii præd. poſtea 

ſeilt decimo quarto die Novembr' anno ſupradicto apud Lond' pd' 

in paroch & ward' przd' præfat᷑ Willielmo Ryder preſenta? fuit 

idemq; Willielm' Ryder eandem Billam adtunc & ibidem ſcilt eo- The Bill pre- 
dem decimo quarto die Novembr' anno ſupradicto apud Lond' pd is 
in paroch & ward” præd. ſecundd uſd mercator' przd' acceptavit 

N 85 præd Thomas Price cui vel cujus ordini ſoluc denar' præd And by him 
in Billa excambii præd. mentionat᷑ per eandem Billam appunQuat © 
fuit fiend” poſtea ſcilicet eodem decimo quarto die Novembris anno 
ſupradicto apud Lond præd in paroch & warda præd. p valore per 

eundem Thom Price de eiſdem Stephano Evans & Petro Percivall 

adtunc & ibidem habit & recept p Indorſamen' ejuſdem Billz ex- Price orders 
cambii ſecund' conſuetud Mercator pd' ordinavit content ejuſdem n Plalntig 
Billæ excambii ſolvi præfat' Petro Percival & Stephano Evans ad- 


tunc apud Lond' præd. reſiden & Mercator ibidem exiſten' quodqʒ 


præd' Willielmus Ryder poſtea ſcilicet quinto die Decembris anno 
ſupradicto apud Lond præd. in paroch & ward' præd. de præmiſſ. 1.5. had No- 
przdi&' habuit notiè at per eoſdem Stephanum & Petrum adtunc TOs 
& ibidem requiſit fuit ad ſolvend' eandem denar* ſum' in eadem and of 
Billa excambii menconat eiſdem Stephano & Petro ſecund' formam 
& effect præd' Indors Billæ excambii præd. quod ipſe idem Williel' 
adtune & ibidem ficere penitus recuſavit de omnibus quidem pmiſſ. 
idem Lancelot᷑ Cramlington poſtea ſcilicet primo 2 anno But he reſuſed 
ult' ſupra dict apud London præd. in paroch & ward' przd' notic' en 
habuit ac ratione inde ac p conſuetud” przd' à toto tempore præd' S which the 
uſitat” & approbat᷑ idem Lancelot ad ſolvend' eaſdem quingent libr Noce. 
eiſd Stephano Evans & Petro Percivall onerabi? & onerat devenit 
Et ſupinde idem Lancelot Cramlington in confiderac pmill. poſtea 
ſeilicet eodem primo die Januar anno ult* ſupradicto apud Lond - 

Qq 2 pred. 


ff 
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And became præd. in paroch & ward' præd' ſuper ſe aſſumpſit & eiſdem Steph 
r & Petro adtunc & ibidem fidelit' pmifit quod ipſe idem Lancelot 
promiſed. Pay- prædict. quingent' libr eiſdem Stephano & Petro cum inde requiſit 
; eſſet bene & fidelit' ſolvere & contentare vellet præd. tamen Lance. 
lot' pmiſſion' & afſumpcon' ſuas præd in forma 2 fact minime 
curan” ſed machinan' & fraudulent” intenden eoſdem Steph & Petr 
in hac parte callide & ſubdole decipe & defraudare pd quingent 
libr Bill' excambii pd' menc' ſeu aliquem inde denar eiſdem Steph 
& Petro ſeu eorum alteri nondd ſolvit (licet ad hoc faciend' poſte 
But altho' of. ſeilt eod primo die jam anno ſuprad' apud Lond' pd' in paroch & 
1 ward præd. idem Lanc' p pfat Steph & Petr requiſit fuit) ſed ill ei 
ſeu eorum alteri ſolvere hucuſqʒ omnino recuſavit & adhuc recuſat 
unde iidem Steph? & Petr dic quod ip) deteriorat ſunt & dampni 

habent ad valenc' ſexcentar' libt Et inde ꝓduc ſectam, &c. 
Et modo ad hunc diem ſcilicet diem Mercurii px. poſt Quinden, 
Paſchz iſto eodem Termino uſqʒ quem diem præd. Lancelot. habuit 
licenè ad Bil? przd interloquend. & tunc ad reſpondend. &c. cor). | 
Imparlance. Domino Rege apud Weſtm. ven. tam pred. Steph. & Petr. p Attorn, 
ſuum prædict' quam przd* Lancelot. p Adam Baynes Attorn. ſuum 
Et idem Lancelot. defend. vim & injur. quando, &c. Et dic. quod 
præd. Steph. & Petrus action. ſuam pd inde verſus ipſum hahere ſeu 
manutenere non debent Quia ꝓteſtando qd. non habetur nec exiſt 
nec 1 toto tempore ſuprad. habebatur vel fuĩt quzdam conſuet. int, 
Proteſtando, © mercator. & al. perſonas infra hoc regn. Angl. reſiden. & commerc, 
vo fuck cy. habentes uſitat. & approbat. quod 6 aliquis Mercator vel al. perſon, 
_ infra hoc regn. Ang reſiden. fecerit aliquam Bild excambil ſecund, 
uſum Mercator: & hujuſmodi Bill. Excamb. ſoa. ppr. manu ſubſcrip. 
& eandem Billam excambii ſecundũ ufum mercator. alicui al. mer- 
catori ſive al. pſonz infra hoc regn. Angl. reſiden. direxerit & p ean- 
dem Billam excambii requiſiverit hujuſm. mercat, {fave al. perſon.cui 
bujuſm. Billa excamb. fuit dire. ad ſolvend. aliquam:denar. ſum. in 
hujuſm. Billa excamb. mentionat. ad aliqd. tempus in hujuſm. Bill. 
excambii limitat. alicui al. mercatori five pſonz in hujuſmodi Bill. 
excamb. nominat. vel ordini ſuo p uſu alicujus al mercator. five p- 
ſon. in bujuſm. Billa nominat. p conſimili valore in hujuſmodi Bill. 
excambii mentionat. fore recept. de aliquo al. mercat. five pſon. in 
hujuſm. Billa excambii nominat. 8 ad locand. hujuſm. denar. ſum. ad 
Comput. prout p adviſament. Et fi hujuſmodi mercator five al. per 
fon. coi hujuſmodi-Billa excambii fic. direct foret ſap viſum bujulo- 
Billæ excambii acceptaret hujuſm. Bill. excambii ſecund. uſum merci. 
ad ſolvend. hujuſm. denar. ſum. in hujuſm. Billa mentionat, ſecundũ 
teno? hujuſmodi Billæ excambii Et & hujuſm. mercat. five al. pſol. 
euĩ vel cnjus ordinĩ ſoluèo hujuſm. denar, ſum. in hujaſ. Bill. excamb 
mengonat. appunctuat. fuerit nend. p Indorſ. bujuſm. billæ Excambi 
ordinavit content. hujuſm. billæ Excamb ſolvend aliquibus af meta 
ſive a? pſpn. in hojuſm. Indorſ. nominat. vel ordini eord p * 
2 * a iS | 
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in hujuſm. Indorſ. mend fore recept de hujuſm. perſon' in bujuſm” 
Indorſ. nominat ac ſi hujuſm. mercat. five af pſon' qui hujuſm bill 
Excambii fic accept poſtea recuſaverit ſolvere hujuſm' dena in hujus 
billa Excambii men hujuſm' mercat five a? pſon in hujuſm' Indorl. 
hujuſm' bile Excamb nominat᷑ quibus vel quord ordini ſoluco inde 
p hujuſm*Indors hujuſm ' billæ Excamb appan@' fore fiend” ſecund' 
tenor hujuſm billz Excambii tunc hujuſm' mercat' five al' pſon qui 
hujuſm' billd Excambii fic fecerit ſup notice hujuſm' recuſation' one- 
rabilis extitit & à toto tempore ſuprad' onerab' extitit & onerat' eſſe 
conſuevit ſolvere hujuſm' denar ſum̃ in hujuſm' billa Excambii-mene 
hujuſm mercatot five a? pſonis in hujuſm Indorſ. hujuſm' billæ Ex- 
cambii nomĩnat᷑ quibus vel quor ordini ſoluòo inde p Indors hujuſ. 
billz Excambii fic ut præfertur foret fiend. modo & forma put pd' 
Stephanus & Petrus per billam ſuam pred. ſuperius allegaver Pro 
placito tamen idem Lancelot die qd' diu ante diem exhibicon billæ Fro Placits, 
præd' Felix Calvert Arm̃ in billa præd ſuperius nominat exiſten' un' ver an Fac. 
Commitffionar' & Gubernator omm̃ Rata? Impoſicon & Debit' Exciſe Belas, 
ſup Cerviſid lupulat' (Anglice, Beer) Cerviſiam (Anglice, Ale) Py- Money in Que- 
radom (Ang, Perry) Pomaò (Ang, Cider) Mellicrat (AngP, Me. Hands of one 
theglin) & omnid al' liquord exciſabil dic. Dio Regi nunc debit' de Kings 8 
& ſolabil” infra regn' Angl' Dom” Walliæ & villam Bervici ſuper Wonen. 
Tweed decimo die Novembr anno regni dicti Domini Regis nunc 
primo ſupradicto apud præd. Villam Novi Caſtri ſup Tinam ſolvit 

eidem Lancelot per manus pd' Franciſei Clever præd. quingent lib? 
de denar' eidem Domino Regi nunc accreſcen' & renovan de debit 
Exciſz' ſuper liquores excifabil* præd' in præd. Villa & Com Novi 
Caſtri ſuper Tinam & Com Northumbr ad intention quod pred 
quingent bt ſolut᷑ forent eidem Felici Calvert ꝓ uſu dicti DPI Regis r 
eaqʒ ſcilicet eodem decimo die be paid to the 


nunc apud Civit London præd. poſt | 
Novembris anno prime ſupradicto apud pred. Villam Novi Caſtri *"* 
ſuper Tinam ad requilicon' præd. Felicis idem Laricelot* pred. billa 
Excambii fecit & ſubſcripſit & pred Willielmo Ryder direxit & per And ths . 
eandem billam requiſiv it przd*-Willielm' Ryder ad folvend' pred. wards at Cal. 
Thomæ Price præd. quingent lib ꝓ uſu pred. Felicis modo & forma gc, 2 
in billa præd mentionar Et idem Lancelot ulterius dic qd prad' Thac Calvert 
Felix fic ut pfertur Commiĩſſionar & Gubernator' debit” Exciſæ pd! debted to the 
exiſten poſtea ſcilicet viceſimo quarto die Novembris anno primo _ 
ſupradicto & ante diem exhibic' billæ pd eidem Dom Regi nunc 
indeb ex iſtebat in diverſis denar ſum attingen in toto ad quinq; 
wille libr legalis monet Angl' & amplius ratione p̃miſſ. prout per 
Record Scac dic Dn'i Regis nune apud Weſtm' in Com. Midd' plen' Prow pet He. 
liquebat & apparebat Quodque præd' Fe? Calvert præd. quinque * 
mille libr eidẽ Dn'o Regi nunc non ſolvit nec ſolvi fecit ratione cujus 
taliter ſuperinde. in Cut Scac ꝓceſſi fuit quod poſtea ſcilicet eodem 
vicefimo quarto die Novembris anno regni dicti Dom Regis nunc 
primo ſupradicto quoddam Breve dicti Domini Regis _ ce : 

| | | xtendi 
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An Extent Extendi fac a dicta Cur Scae dicti Domini Regis nunc apud Weſtm 
chercupon. ſub ſigillo ejuſdem Cu? & Vic Lon 2 pred. debit” quinque 
mille librar' verſus præd. Felicem Calvert debito modo emanavit 
| d' quidem breve idem Dominus Rex nunc eiſdem tune Vic Lond 
| pit qq* iidem Vic non omitterent propt aliquam libert' quin 
_ "of eam ingred ac tam p ſacrum̃ pborum & legal hom de balliva pfat 
Viuoic vel elt p ſacram' & teſtimonium aliquorum proborum gc legal 
| 


hom̃ de eadem balliva pfat Vie p quos rei veritas melius ſcir po. 

* tuiſſet qm̃ omnibus aliis viis mediis & modis quibus idem Vic ſci. 
44 ioquiren- viſſent aut potuiſſent diligent inquirerent quæ & cujuſmodi bona & 
. catalla & cujus pretii Ac quæ debit ſpecial” & denar' ſum' idem 
| Fel Calvert tune habuit in dicta balliva pfat' Vic eaque omnia & 

| VF ſingula præd. bona & catalla debit. credit. ſpecial. & denar. ſum, in 
= - quorunmcungz manus tunc exiſt. pro ſacram. pfat. prob. & legaP hoñ 
diligent. apprec. & extendi ac in manus dicti Dom Regis nunc cap 
& ſeiſire fecerint ut idem Dom̃ Rex nunc ea quouſqʒ fibi de debit; 

3 pd plen ſatisfac. haberet juxta form Stat p hujuſm. debit. dicti Do 
mini Regis recupand. inde nup edit. & proviſ. Et.qualit pcept, il 
fuerit execut iidem Vic. contrafacerent Bar de Scac. pd apud Weſt 
przd' viceſimo ſexto die inſtant menſis Novemb Quad quidem brere 

| poſt. & ante retori ejuſdem ſeilt viceſimo quarto die Novemb anno 


regni didi Dn'i Regis nunc primo ſupradicto apud Lond: pd in 


The Writ deli- roch & _—_— quibuſdam Benj. 1 Os Mir & Thome 
vered to e Kinſey Mil. adtunc exiſten Vic. Lond. præd. deliberat. fuit in deb. 


| 
| 
—_— juris forma exequen. Et præd Lancelot. ulterius dic. qd. & 

. 5 — diem erbitte. Billz 10 necnon ante retorn. brevis — Tak 


viceſimo quinto die Nov. anno regni dicti Dom. Regis nunc primo 
An Inquiſition ſupradicto præd. Benj. Thorowgood & Tho. Kinſey Vic. Lond. prd 
taken by chem. 4 ecuconi brevis pd nt Et quandam Inquiſie indent cord 
eis apud Guildhall Civit. Lond. præd ſituat. in paroch fandi Lau- 
rencii in veteri Judaiſmo in Warda de Cheape ejuſd. Civitat. præd 
| vicelimo quinto die Nov. anno regni dicti Dom. Regis nunc primo 
ſupradicto p Sacr Danielis Mann Willielm. Church Thom. Pounſett 
Johan. Phiſips Georgii Gill Johan. Pope Phil. Perry Wil. Partridge 
Johan. Hutton * Bell Johan. Dod & Georg. Knight proborũ & 
WE legal. hom. Civit. Lond, præd Virtute brevis przd' ceper. per quam 
. | quidem Inquific. inter al. in eadem Inquiſic. content. & ſpeciticat. 
. cCompert. exiſtit quod ipſe idem Lancelot. Cramlington (modo def.) 
ꝓ nomen Lane Cramlington de Villa & Com. Novi Caſtri ſup Ti- 
nam mercat. præd 24 die tune inſtanc. Novembr. indebitat. fuit & 
adtunc indebitat. exiſtebat pfat. Felici Calvert in quingent libr. legal 
monet. Angt tant. denar. ſum. p eundem Lancelot. Cramlington 
(modo def.) ad opus & uſum ipfius Felicis Calvert ante tunc habit. & 
recept. Et quod ipſe idem Lanc. Cramlington (modo def.) fecit & 
traxit quand. billã Excambii geren. dat. 10 die tunc inſtantis menſis 


Nov. pro pd quingent. libr. ſolvend. -p quenda Will. Ryder cuida 
hens | | Thom 


„ 
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Thomz, Price ad uſu? pd' Felicis Calvert quodqʒ pd' ſum' quingent 
libr' & quzlibet inde parcell' dio die capeon inquiſie præd. przd' 
Felici Calvert debir' exiſtebat & inſolut. Et iidem Vie dido die cap 
inquiſic præd. præd ſum quingent' libr. p ipm' pred. Lanc. Cram- 
lington præd. Felici Calvert fic ut pfertur tune debit” & inſolut' & 
uælibet inde parcell' necnon bill. Excambii pd. Virtate brevis pd. 
bi direct. in manus dicti Dom. Regis nunc capi & ſeifire fec Juxta The Money 
exigent. ejuſdem brevis Et ad diem retorn. ejuſdem brevis ſcilicet pd? 
vicefimo ſexto die Nov. anno regni dicti Dom. Regis nunc primo 
ſupradicto pro execuc. brevis præd. Baron. præd. Scac. præd (coder 
Scae. apud Weltrh, præd tunc exiſten) retornaver. & certificaver. in- 
gull. de Þ ipſos in forma pred. capt. Et quod iidem Vic. us 
ſum. quingent. libr. r Lancelot. Cramlington præd' Felici 
e 


Calvert een parcel. necnon billa Excambii pd' in manus The Money : 
dicti Dom. Regis nunc capi & ſeiſiri fec. juxta exigen. brev. pd prit ine wes 


p Record. præd. brevis de Extendi fac. & retorn. ejuſdem & inquiſic. e 
prxd' eidem annex. in Scac. præd certificat. & ibM in cuſtod. Remeny. cheduer. 
diFi Dom. Regis remanen. plen. apparet Virtute cujus quidm. brevis 
de, Extendi fac. & inquilic. præd. ſupinde capt. & præd. capcon. Sei- 
forz præd fummæ quingent. Tibr. & præd' bill. Excambii p ſoluton. 
inde fic ut præfertur Fa; & tract. in manus dicti Domini Regis per 
Vic. Lond. przd., fic ut prafertyr fat. idem Dominus Rex nunc ad The King be. 
pred. fum. quingent. libr. pred. bill. Excambii in inquiſic. predi&' tea. © 
menc. pro eiſdem quingent. libr. Gcut pfertur fact. & tract. legitime 
Antitulac. fuit & exiftic videlt apud Lond. pd. in paroch & ward. 
præd Et idem Lancelot. ulterius diè quod taliter ſuperinde in præd 
Cur. Scac. dicti Domini. Regis, nunc coram Baron. ejuſdem Scac. p- 
dell. fuit qa" poſtea ſeilicet nono die Dec. anno regni dicti Domini 
Regis nunc primo ſopradifto quodda breve dicti Domini Tp —_ 
de Extendi fac. e dicta Cur. Fea digi Dom. Regis nunc Tub Sigito An Extent af: 
ejaſdery Cur. Vic, præd. Villæ Novi Caſtri ſuper Tinam direct. pro ſued our for : 
pred. debito.quingcnr, Abr, p Lnquific. przd. ic ur ffenor compert? te Hate 
verſus èund. Lancelot, (modo Ae din modo emanavit Et idem 
Lancelot. poſtea & ante diem exbibic. billæ prxd prædic Stephani 
& Petri ſeilicet decimo quintg die Jan anno 22 7 dicti Dom. Regis 
nunc primo ſupradi © a H nd. d. in per & ward. pd. pred. 
ſam, quingent” dr. ib monipe- ng? ad uſum dict Domini Regis 
none ſolvit & ſatisfecit,in plem exonefacon. & ſatisfac pd ult. menc. "FE 
brevis de Extendi fac. 4 00 billz Excambii & ſum. quingent. libr. 5 cheMoney 
ny Inquiſic. pred. fic ut Pfertur compert. & per Vic. Lond. præd' bon. 
a manus dicti Dom. Regis nunc ſic ut pfertur capt. & ſeiſit. Et idem 
Lancelot. ulterius in fa&o did qd ipſe idem ene Cramlington 
(modo defend.) & pd Lane Crarblington in loquilic. præd & in gd 
ut. metic. brevi de Extendi fac, hominat. ſunt una & eadem pſona & 


non alia neque diverſa Quodque prad. billa'Excambil in bill. præd. Averment of 
pred. Petri & Stephani Bend fach. quingent. libr. in * 1 


perſona. 
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Erum & Excambii menè & p eandem ſolvi appunctuat᷑ & pd' bill Excambii 
cadem Bills & fund quingent᷑ li Fer end pd' fic ut pfertur compert & p Vic 
Lo prad. in manus dicti Domini Regis nunc fic ut pfertur capt & 
| ſeili? & p ipſum, Lane fie ut pfertut ſolu? & ſatisfact' fue? & ſunt 
Er una & ez- una & eadem billa Excambii & una & ede ſumma quingent lib? & 
Lem Sum. non alia neg; diverſa Et hoc pafat᷑ eſt verificare Unde pet ſudiè ſ 
præd. Steph. & Petrus action ſuary przd' inde verſ. eum habere ſeu 

| ed Cs u Fein die quod ene 
The Plaintiff , Step nus & Pe dic qu ip 5 r aliqua ræd. 
gemurs to the Lanc. ſupius placitando allegat᷑ ab actione ls Fe inde verſus ſu 
, eſpecial- ng ef Myr 1 Pal 
ly.”  Lanc'ha pcludi non debent quia dic' quod placit* przd, p ip- 
ſum Lanc modo & forma pre#d' fuperius in bart placit᷑ materiaq; 
in eodem content᷑ minus ſufficien in lege exiſtune ad ipſu Steph & 
Petrum ab actione præd' inde verſus I head Lane habend' peludend 
Quodg; ipſi ad placit illud modo & forma pd $i um Lanc, ſupet 
Placitat' neceſſe non habent nec 1 legem tertæ tenentur reſpondere 
hoc parat ſunt verificare Unde p defeQu ſufficie® refpon3 præd. 
Lane in hac parte iidem ne ar & Petrus pe? Judiè & dampna 
ſua occone pmiſlo? ſibi adjudicari, &c. Et p cauſis mor acm in lege 


Cauſes of De- ſuper placito illo iidem Steph. & Pet. ſecund* forma Statut in hu 
Ec rendit ad i caſu inde nuper edi? & proviſ. oſtendunt & Cut hic de- 
Generalem monſtrant has cauſas ſubſequem videlicet eo quod placit᷑ pd* tendit 


ad genera? exit᷑ & eſt incertum in ſe pregnans & forinſecum & non 
| reſpondet ad narration. & caret forma, &c. 
joinderin De- - Et præd Lancelot die quod placitu. pd. per ipſu' Lanc' modo & 
mu. forma prxd' ſuperius in barrd placit᷑ materiaq; in eadem content 
bond & ſufficiem in lege exiſtunt ad ipſos Steph. & Petrum ab accone 

ſua præd. inde verſus ipſum Land habend* pcludend? quod quidem 

placitum modo & forma pd' ſuperius in bart placitat. materiamq; 

in eodem content. ipſe idem Lanc. paratus eſt verificare & probare 

put Cur. &c. Et quia pd Steph & Petrus ad placit ii non reſpond. 

nec ill. bucuſqʒ aliqualiter dedic. idem Lanc. ut prius pet. Judic. & 

fo pd Steph & Petrus ab accone ſua pd verſus eund' Lanc. habend. 


cludantur, &c. Et quia Cur. dicti Dni Regis nunc hic de judicio 
uo de & ſuper pmiſſ. reddend. nondum adviſatur dies. inde dat eſt 
partibus przd. cord Domino R Ae ud Weſtm. vſq; diem Venetis 
prox. 


poſt Craſtindd ſanctæ Tun e Judicio ſuo de & ſup pmiſſ. ill. 
andiend* eo quod Cu? dicti Domini Regis nunc hie inde nondd, &c. 
Ad quem diem coram Domino Rege apud Weſtm. ven. tam præd 
Stephanus Evans & Petrus Percivall q præd. Lancelot᷑ Cramlington 
per Attorm ſuos præd Et quia Cur. dicti Domini Regis nunc bic 
de Judicio ſuo de & ſuper pmiſſ. præd' reddend* nondu' adviſatur 
dies inde dat eſt partibus præd coram eodem Domino Rege apud 
Weſtm̃ uſque diem Sabbati prox. poſt tres Septimanas Sancti Mi- 
chaclis de Judicio ſuo de & ſuper præmiſſ. audiend. eo quod Cur. 
Further Con · dicti Dom. Regis nunc hic inde nondum, &c. Ad quem diem cord 
tinuance. ; y | 3 #4 . * 71 een N Domino 


| 
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Domino Rege apud Weſtm' ven tam præd' Stephanus & Petrus qm 

prxd' Lancelot per Attorn' ſuos præd. Et quia Cur. dicti Domini 

Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. præd' reddend. 

nondum ad viſatur dies inde dat eſt partibus coram eodem Domino 

Rege apud Weſtm' uſque diem Lunæ prox” poſt Octab' Sancti Hillar. 

de Judicio ſuo de & ſuper pmiſſ. præd' audiend eo quod Cur. didti - 

Dom' Regis nunc hic inde nondum, &c. Ad quem diem corary Domi- further Conci- 

no Rege apud Weſtm' ven' tam præfat' Stephanus & Petrus qm we. 

prædict Lancelot. per Attorn. ſuos prædict. Et quia Cur. dicti 

Domini Regis nunc hic de Judic' ſuo de & ſuper præmiſſ. præd. red- 

dend' nondum adviſatur dies inde dat' eſt partibus præd coram eode 

Domino Rege apud Weſtm' uſque diem Mercur. prox* poſt Quin- 

den Paſchæ de Judicio ſuo præmiſſ. ill audiend. eo quod Cur. dicti bh 

Domini Regis nunc hic inde nondum, &c. Ad quem diem coram Further Conti- 

Domino Rege apud Weſtm. ven. tam predict. Stephanus & Petrus 

qm prædict Lancelot' per Attorn' ſuos prædict. & quia Cur. Dicti 

Domini Regis nunc hic de Judicio ſuo de & ſuper pmill. præd. red- 

dend. nondum adviſatur dies inde dat. eſt partibus prædict. coram 

eodem Domino Rege apud Weſtm' pdict. uſque diem Veneris prox. 

poſt Craſt. Sanctæ Frinitatis de Judicio ſuo de & ſuper præmiſſ. au- 

diend. eo qd. Cur. dicti Domini Regis nunc hic inde nondum, &c. | 

Ad quem diem coram Dom' Rege apud Weſtm. ven. tam præd. Ste- Fuser Conti- 

phanus & Petrus qm. pd. Lancelot per Attorn. ſuos præd. & qua 

Cur. dicti Domini Regis nunc hic de Judicioſuo de & ſuper premiſſ. 

reddend. nondum adviſatur dies inde dat. eſt partibus prædict. co- 

ram eodem Domino Rege apud Weſtm' uſque diem Lunæ prox. 

poſt tres Septimanas Sancti Michaelis de Judicio ſuo de & ſuper præ- 

miſſ. audiend. eo qd' Car. dicti Domini Regis nunc hic inde non- 

dum, &e.” Ad quem diem coram Dom' Rege apud Weſtm, ven. tam Further Cami- 

præd. Stephanus & Petrus qm. præd. Lancelot. per Attorn. ſuos pd. 

& quia Cur. dicti Dom. Regis nunc hie de Judicio ſuo de & ſap p- 

miſſ. reddend. nonduꝰ ad viſatur dies inde dat. eſt partibus pd. coram 

eodm Do Rege apud Weſtm. pd uſq; diem Lunæ prox. poſt Octab 

Sancti Hillar. de Judicio ſuo de & ſuper pmiſl. audiend. eo qd. Cur., 

dici Dom' Regis nunc hic inde nondum, &c. Ad quem diem co- parther Conti- 

ram Domino Rege apud Weſtm' ven. tam. pd. Stephanus & Petrus uc. 

qm przd. Lancelot. per attorn. ſuos præd. Et quia Cur. dicti Dom 

Regis nune hic de Judicio ſuo de & ſuper præmiſſ. reddend. non- 

dum adviſatur dies inde dat. eſt partibus præd. coram eodem Domi- 

no Rege apud Weſtm. præd. uſque diem Mercurii prox. poſt Quin- 

den. Paſohæ de Judicio ſuo de & ſuper præmiſſ audiend. eo quod 

Cur, digi Domini Regis nunc hic inde nondum, &c. Ad quem Further Com- 

diem coram Domino Rege apud Weſtm. ven. tam prædict. Ste- 

Phanus & Petrus qu przd' Lancelot per Attorn. ſuos prædict. & 

quia Cur. dicti Dom. Regis nunc hic de Judicio ſuo de & ſuper 
. | > ps pramidl. 
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premiſſ. reddend. nondum adviſatur dies inde dat. eſt partibus pd. 
coram eodem Dom. Rege apud Weſtm. uſq; diem Veneris prox' poſt 
Craſtin. Sanctæ Trinitatis de Judicio ſuo de & ſuꝓ pmill, audiend. 
Forther Conti · EO qd, Cur. dicti Dom' Regis nunc hic inde nondum, &. Ad quem 
— diem coram Dom” Rege apud Weſtm' ven' tam præd. Stephanus & 
Petrus qm præd. Lancelot. per Attorn. ſuos præd. Et quia Cur. 
dicti Domini Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. 
reddend' nondum adviſatur dies inde dat eſt partibus præd. coram 
eodem Domino Rege apud Weſtm' uſq; diem Martis prox poſt tres 
Septimanas Sancti Michaelis de Judicio ſao de & ſuper præmiſſ. au- 
diend' eo qd' Cur. dicti Domini Regis nunc hic inde nondum, &c. 
Ad quem diem coram Domino Rege apud Weſtm' ven tam prad. 
Further Conti- Stephanus & Petrus qm' prædict' Lancelot. per Attorn. ſuos pradi, 
ande. & quia Cur. dicti Domini Regis nunc hie de Judicio ſuo de & ſu- 
per præmiſſ. reddend* nondum adviſatur dies-inde dat” eſt partibus 
prædict. coram eodem Domino Rege apud Weſtm' prædict' uſque 
diem Mercurii prox poſt Octab Sancti Hillar. de Judicio ſuo de 
& ſaper præmiſſ. audiend. eo qd. Cur. dĩcti Domini Regis nunc hic 
inde nondum, &c. Et modo ad hunc diem ſeilicet a die Paſchz 
Further Conti IN quindecim dies iſto eodem Termino uſque quem diem loquelz 
nuance, prædict. (antea remanens fine die) Virtute eujuſdam Actus Parlia- 
menti confect. apud Weſtm' decimo tertio die Febr. anno regni 
Domini Willielmi & Dominæ Mariæ nunc Regis & Reginæ Angl, 
KeEe. primo revivificat' continuat & adjornat' fuit coram Dom Rege 
The Loquels & Domina Regina Willielmo & Maria apud Weltm' præd. ven tam 
ings revived by Pd, Steph. & Petr. qm gd Lancelot p Atrorn' ſuos gd ſuꝑ quo vis 
An of Faria. & ꝓ Cur dictor Dom Regis & Dominz Reginæ nunc hic plenius in- 
Jadgment.for tellectis omnibus & ſingulis præmiſſ. maturaque deliberac on ſuper- 
| inde habita videtur eidem Cur' q” placitum pred' p ipſum Lance- 
lot modo & forma præd' ſuperius in Barr' placitat' materiaque in 
eodem content' minus ſufficien' in lege exiſtunt ad ipſos Stephs- 
num & Petrum ab Jcc'one ſua præd' inde verſus præd Lancelot 
' habend* prezcludend' Ob quod iidem Stephanus & Petrus dampna 
ſua verſus præfat Lancelot occ'one præmiſſorum recuperare debe- 
ant ſed quia Cur dictorum Domini Regis & Dominz Reginæ nunc 
hic incognit' exiſtit quæ dampna iidem Stephanus & Petrus tam , 
oc one præmiſſorum præd quam pro mis' & cuſtag ſuis per ipſos 
circa ſectam ſuam in hac parte appoſit' ſuſtinuer Ideo præcept 
eſt Vic London prædict quod per Sacram proborum & legalium 
bominum de Baliva ſua diligent inquir' quæ dampna iidem Stepba. 
nus & Petrus tam occ one præmiſſorum præd' qm' pro mis' & cults 
luis per ipſos circa ſectam ſuam in hac parte appoſit ſuſtinuer & 
Inquiſicon qm', &c. Domino Regi & Dominæ Reginæ apud Weſim 
predict die Veneris prox poſt Craſtin' Sanctæ Trinitatis ſub ſigill; 
&e. & ſigilb, &c. mittant una cum brevi dicti Domini * 
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& Dominæ Reginæ eis inde direck idem dies dat eſt pfat Stephano | 
& petro ibidem, &c. Ad quem diem coram Dom' Rege & Domina 
Regina apud Weſtmꝰ gd ven præd. Stephanus & Petrus per Artorn' 


ſuum præd & Vic. London prædict (videlicet) Johannes, Fleet Mil" 


& Humfrid' Edwin Mil retorn' quandam Inquiſic on coram eis vice- The 100i. 

ſimo quarto die Mali anno regni Domini Williel mi & Dam, Mariæ — 

nunc Regis & Reginæ Angl', &c. primo apud Guiſd hall ſituat in 

paroch. Sancti Laurentii in Veteri Judaiſmo in Warda de Cheape 

ejuſdem Civitat. Virtute Brevis præd capt per Sacram' duodecim 

um & legalium hominum de Baliva præfat Vic. per quam 

compert exiſt qd” præd Stephanus & Petrus ſuſtinuer. dampna de- 

eaſione præmiſſorum præd ultra mis“ & cuſtag ſua per ipſos circa Damages 

ſectam ſuam in hac parte appoſit ad ſexcent libr. & pro mis & — Ir 

cuſtag ill ad yigint{ex ſolid. & octo denar. Ideo cons eſt qd. Pd be Pint. 

Stephanus & Petrus recuperent verſus præfat. Lancelot dampna pd 

per Inquiſic'on' præd fuperjus in forma præd . compett. necnon tri- 

int. & ſex libr. treſdecim ſolid. & quatuor denax, pro mis & cuſtag 

Ps prz&- eiſdem Stephano & Petro per Cur. 4 torum Domini 

Regis & Dominæ Regitir nunc hic ex aflenſu ſuo de Incro adjudi- 

cat. Que quidem dampna in toto ſe attingunt ad ſexcent tri: 

— & octo ſibr. & pred}; Lancelot in miſcricordia, &c. Judic ſign: 
to die Junii MDCLXXXIX. General Errozs atignedn. 

2 12090 (Ci io dad notation) Jin 303 dar!!! 2 
1-17.12 Cramlington verſus Evans and Percival. JN 

e 4+ 207 Inn . } 3:15 17d N 1 149 0 : THe LD 4159 a 
N  Weit, of Erro2 upon a Judgment in the King's Bench, 1 Show. 4, ;. 

1 where Evans and Percival declared, againit the Defendant. in and vide ib. 


* | | Mod. 242. 
the Pariſh of St. Mary: Le Bow, London, thete is and hath been 5 Mod. 314, 
Time out of Mind a Cuſtom amongſt Yerchants and other Per; 3% 
ſons; (viz.); That if a Merchant. 02 other Perſon, makes a Bill Sc. 
of Exchange accowding-to the Uſage-of the Merchants, direcked Cumberba. 
to a Merchant oz other Perſon reſident in England, requeſting 3% 3" . 
the Petſon- to whom direfed, to pay the Sim of a ey in the 52. 
Bill mentioned, at the Time therein limiten, to the Pe don in 

the Bill named, az bis Omer, fo2 the Uſe.of any other Perſon 3. Cum- 
in ſuch Bill menttoned, foz the Galue received of the Perſon derb. 176, 
mentioned in ſuch Bill, and ta place it to Account as by Advice; 1 * 
and if the Perſon; to whom ſueh Bill is diretedz accepts it accopd- ;;, Ke. 
ing to the Uſage of Merchants; and ik that Perſon, who in 

luch Bill is appointed to teceive -fuch Money by an Indazſe⸗ 

ment upon the ſaid Bill; ozders the Payment, of ſuch Boney 

+: any other Perſon o Perſons, 02 their O2der;;. foz the-Ua- 


e in the Indozlement mentioned to have been recefbed ot 
the Perſon named in ſuch Indoxlement z it he that accepteÞ ap 4 
29 117 0;K0: B55 ones ani es ofy crit: 
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Cuſtom vs ſet'fozth/in the 
-  befoje the Acton bought. — o eng in 2 Declaration men 


"0 Holley, was one of the 'Commioriers of 
TON ole „ antio 


"Biff both after wurde refuſe to pay it to him named in the (an Caid 
"he weh made and diteder the Bull, upon 
efufa?, is chat geabie to — 2 to th 


bozfement, th 
otice of ſuch 


tion, 02 bis Piber, to waom by the” Indozlement it "was ap, 


OY 


Theit't heyy. that Cramlin 
Anno Domma 1688. at NN 


ps after the Date of the ſatd Bill, to pay 


d on the 14th"of t 


to the raid oc: 
nts) akcepted 


hants, ozvrev- the 


avige of my 


95 t 
ho 5 88 
een 
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oof "fall e faid 


he ＋ Cramfinzten in corifideratione / 
pay the ſuld $ 


mo Domini 


er in the Deflat 


7 the Neander 
. of November, 


the Loth Day 6f November 
directen a Bill of Exchange 
Wiltiam Ryder, requeſting him at 25 
to Thomas Price, 
Ute ot Felix Calvert Eſquire; fo? the Aan 
er, and to plate it to account prone per 
der, Whb then tn ng 3888 
r, W n (ac g tot —＋ of Bet: 
and tha? the fatb Price npon the ſaty D 
of dende fo2 the Unliſe vetelbev of them the iid Evans a 
upon the uud Bill, according to the 
ontents-therevf to ＋ paid to 
Ow #1 hl And that'the ue Ryder afterwards 
in the Peer — was te 
Percival th pap to thetn the ſad 
Hr 


Cramlington had Notice. (vin) upon the 
the kame Pear, and bp Reafoa thereof, and 

d he became charged with the Payment of 
lafd 0e to them the fb Evans aud Percival; and thereupon 
'prxtuiflorum did promiſe 
: fb the (af Evans and Percival; 8c. but not 


nving his Promiſe, had not pald the moan licer ws 0 


.qu 

0 ire, the Defendant Ceawling on puts in Plea in war to 
Procetango — there was no ſuch 
placiro dicĩt, that long 


ile; and upon the 
Regis nunc by the Hande 
ion mentioned, vid pay 500. 5 — 
arifiig' to bis Bajelty' upon the Dutp of Exciſe; and 
e lain Calvert, the Defendant upon the la 
and ditexed' the afozeſatd Bill of rede (0 
the kad WIlizin Ryder, to Pap td the laid Price 500 l. fo} tht 


Ale ok the lad Calvere,-as in tht Declaration let fofth. 


1 tte 
afiQeſaty in 5680 J. und upwatds, prout pe 
— taliter proceſſum fuit in Cur. 


nd he furthet lalth, "that"the (aid Calvert; upon the 24th Df 


ld November, was inbebred'ro the Wing upon the accu 
r/Recordu! Scaccar', . 


Scacar. prædict, — 
upon 
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upon the 24th of November afozeſald, a Writ of Extendi facias 
was awarded to the Sheriffs of London againſt the ſgid Calvert 
foz the ſaid Debt of 50001. commanding them to enquire per 
Sacramentum proborum & legalium hominum, &c. what Goods, 
Chattels; Debts, Specialties, Sums of Ponep, &c- the ſald 
Calvert then had, aud to extend and ſeize them into the King's 
Þands; in whoſe Hands ſoever they then were, that the King might 

 thereout.latisfied of the (aid Debt juxta formam Statuti pro hu- 
ſod dv dic Dom Regis recuperand'; TUhich Trit was te- 
turyabls the 26th of the ſaid November, and upon the 24th was 
delivered t Madoc the dt of London, and upon the 25th Dap 
of the ſaid November, by Girtue of the ſaid Trit, took an In- 
quifition per Sacramentum, &c. by which it was found that the 
Defendant Cramlington, upon the 24th of the ſaid Novem- 
er, was indebted, to the ſafÞ Calvert in 5001; fox Money receiv, 
ed by bim to the Aſe at the ſaid Calvert; and that the Defendant 
made d Bijl of Exchange, dated the 10th of the ſald November, 
dirceted-to the ſaid Rydet, to pay to the ſaid Price, to the Uſe of 
the ſaid -Ealvert the Sum of 500 J. and that the ſame was due to 
the laid Calvert at the Time of the Inquiſition taken; and that 
the ſaip @hetiffs did thereunon ſetze the Debt and Bill of Exchange 
into the King's Hands ſecundum exigentiam breyis prædict, and 


returned the ſaid 4Urit aud Inquiſition; &c. intu the Exchequer, 
D per Recordum; &. plenius apparet ; by Cirtue of which the 


— 


became tawſully entitled to the (aid 500 J. and Bill of Ex- 


changeiaforeſaid. . / 


And the Defendant further ſaith; that atterwards ({cilicer) the 
9th of December, Anno primo, &c. a WUrit of Extendi facias;was 
Mwardev out of the faid Court of Exchequer agaiuſt the ſaid De- 
fendant Cramilington fo the ſaid'5001. and thereupon he paid the 
ſaid zl. upon the 5th Day of Jatary anno primo ſupradicto, 
to the Uſe ofthe Hing in plena exoneratione & ſatisfactione præd 
ult mentiomat brevis de er tendi fac & ptæd Billæ excambii & ſum- 
mæ quingent librarum per Inquiſitiodem prad! fie ut præfertur com · 
pett', &c. and concludes/with Averments, (viz.) That he the De- 
fendant Cramlington is the ſame fo named with him in the Ex- 
tent, and that the 500 l. the Bill of Exchange, &c. in the Jnqut- | 
ſition found, are the ſame mentioned with them in the Declarati⸗ 
on, &c. and (o demands Judgment of the Action. 

To this Plea the Plaintiffs demurred. | "FAM 

And after divers Arguments Judgment was given in the King's 
Bench foz the Plaintiffs in Eaſter Term, in the firſt Pear of King 
William and Queen Marx. | 

And now it came to be argued upon a CUrit of Erroz in the Ex. 
chequer-Chamber, ; | 

_ Firſt, 
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Fitſt it was alledged koꝛ Exroz,' that the Cuffom is laid ſo gene: 

ral, (viz,) not only to extend to Merchants, but all others; (0 

that it muſt be at the Common Law if to be anlowed at all. 

Antea 292, Sed non alloeatur: Foz in the Cale of Sarsfield any Witherly, 


1 Show. 125. 


1 Salk. 123. Merchant, dawing a Bill of Exchange, was bound accozding to 


Bills of Exchange, the whole Batter is to be ſet fo2th ſpectally. 


25 Days given fo? the Payment ot it after the Date of the Bill; 
14 dere the Requeſt and Refuſal is upon the 23th Day after 
e Date. AH! 


Money ad viginti & quinque dies poſt datum; and this Can't be, 
ik not paid at the five and twentieth Dap. 15 ane 154 
Chitdly, The Matter chiefly inſifted upon ko; Etro? was, that 
the 500 1. was appointed to be paid to Pricetbythe Ale of Calvett, 
, fo the Right and Intereſt ot the Monen was th Calvert, by hom 
coever it ſhould be received; and then it might well be feed fozthe 
Debt which Calvert did owe tothe King.. 

But the Court held, 1007" the-Setzaroitoz the Kirg ought mn 
have been in this 'Caſe. Data 0:1 07099; QONAC 8 

1. Foꝛ that tho it were to be pald ko Calvert'g ate, pet this 
was but a Truſt, and the Right ol the Money was in Price. ds if 
Goods be given to A. to the Ute ot B. the — of the Goods 
is in A. otherwiſe, ik Money be delivered to A. to pay ti B. there 
1 01 ok the Money 18 in B. and he may bung an Afton of 


97» 

: 2. pere the Bill is endoxſed:oder-to be pad to the Plaine 
befoze any Setzure, oz the Mrit ot Extent was iſſued fozth, and 
the Cuſtom is expzeſly laid, that an Endoxſement might be as in the 
N Caſe here; which Cuſtom is conkeſſed, and that determines the 
Right and Jntereſt in the Money ok him that Ty 171 En. 
dozlement. and puts it in the Plaintiffs. 11 i ASeND 

CWherefoze the Judgment was armed 6 225 


293. (lately adjudged) it was teſolved, that a Perſon, not being a 
the Uſage- of it among> Merchants and in Declarations upon 
Secondly, There were (as appears by the Bill of Exchan 0 


Sed non n F 03 as the Bill 18 let fozth: ﬀt 16 to pay the | 
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Burchett verſus Durdant. 


Na Urit of Erroz upon a Judgment in an Ejetment in the 1 vent. ;;4. 
King's Bench, where the Pfaintiff Mary Durdant declared up- Nm. 330- 
on the Demtfe of William Durdant of two Meſſages, 100 Jes, 99» 

' Acres of Land, &c. in Chobhanf, fn the County of Surrey. Pollexfen. 

Upon Not guilty the Jury gave a Special Qerdi#, that Henry : Ter 

Wicks was ſetſed in Fee of the Pꝛemiſſes, and by his CUill th 233 

witing, dated the 6th of June 1657. he deviſed in the CUozdg Ray. 330. | 

following : (Viz.) I give to my Couſin John Þfgden and his Heirs, 5 

during the Life only of Robert Durdant my Kinſman, all thoſe | 

my Meſſuages, &c. in Chobham in the County of Surrey; upon 

this Truſt and Confidence, that he the ſaid John pigden and his 

Heirs, ſhall permit and ſuffer the ſaid Robert Durdant, during his 

Life, to bave and receive the Rents and Profits thereof, which 

ſhall yearly grow due and payable, he the faid Robert commit- 

ting no Waſte. And from and after the Deceaſe of Robert Dur- 

dank, then do I give the ſaid Lands and Præ miſſes in Chobham unto 

the Heirs Males of the Body of him the ſaid Robert Durdant 

now living, and to ſuch other Heirs Male and Female as he ſhall 

hereafter happen to have of his Body ; and for Want of ſuch 

Heirs, then to the Uſe and Behoof of my Couſin Gideon Durdant 

and the Heirs of his Body; and for want of ſuch Heirs, the ſame to 

be and remain to the Right Heirs of me the ſaid Henry Wicks, 

Thep find that Wicks died the 2d of December 14 Car. 2. ſeized, 9 

as afozeſaid, and that John Higden-entred and was ſelz ed prout = 

lex poſtulat, and by Deed beating Date the 1ſt of jan. 14 Car. 2. | 
reciting the ſaid Mill, and that the ſaid Robert Durdant and Gi- 
deon Durdant hab contrated with the ſaid John Higden foz the 

Dale of the ſaid Befſuages, Lands and Pzemiſſes : and to the 

Intent, that the Contingent Remainder by the ſaid CUill limiter 

to the peirs Male and Female of the Body of the ſafd Robert 

Durdant, might be extinguiſhed and deſtroyed, he the ſafd John 


Higden, by the Appointment of the ſaid Robert Durdant, did ſut · 
tender his Eſtate in the Pꝛemiſſes to the ſaid Gideon Durdant; 
and by the ſald Deed it was covenanted, that the ſald Robert 
Durdant, John Higden and Gideon Durdant ſhould levy a Fine 


of the Pzemiſſes, which ſhould be to th? Uſe of the Lato John 
They 


Higden and his Veirs. 


——Q — 
— 


. They find that a Fine was levied accozdingly in Eaſter Term, 
15 Car. 2. TR | 
They find, that Robert Durdant died on the 19th of Auguſt 
20 Car. 2. and that John Higden after in 20 Car. 2. upon Aa- 
luable Conſideration in Money, enkeoffed John Butcher of the 
Pꝛemiſſes; and that the ſaid Butcher died the iſt Day of October 
in the ſame Pear, and that the Pꝛemiſſes from him came to the 
Defendant Butcher, who entred into the Pꝛemiſſes and became 


ſeized prout lex poſtulat. | | 
And they find, that Robert Durdant, as well at the Time of the 


ſaid Mill making, as at the Death of the ſaid-Henry Wicks, had 
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an only Son called George Durdant, who was alſo Hodſon to 


the Ceſtatoꝛ; and that the ſaiy George Durdant died, and that 
William Durdant (Leſloz of the Plaintiff) was his Son and peit, 
and entred, and made the Demiſe prout, &c. & ſi ſuper totam 
materiam, &c. " | 


\ 


Upon this Special Uerdit Judgment was given in the King's | 


Bench foz the Plaintiff. - N 
And the Court here afterwards having heard the Caſe thiice 
argued, did affirm the Judgment. ET eg 
And the firſt Point ſpoken to was, TUhether the Eſtate did not 
execute in Robert Durdant by the Statute of 27 H. 8. of (ſes: 
Fo? if .ſo, he would be ſeized of an Eſtate-Tatil, and then Butcher 
would have a good Title. * 3 
It is clear, Lands may be deviſed to the Uſe of another, as in 
Popham 4. eq SN 
Tis true, a Devile implies a Confideration, and will lodge the 
Eſtate in the Deviſee, if no Uſe be limited upon it. 
Here it is deviſed to John Higden and his Hetrs, upon Truſt and 
Confidence that he ſhould permit and ſuffer, &c. The Coz Truf 
Is p2oper fo2 the Limitation of an Uſe, and the Eſtate ſhall exe- 
cute, unleſs it be firſt limited to the Caſe of a Man and his Heirs 
2 Salk. 679. in Truſt fo2 another; there the Intention is, that it Could be only 
a Truft; and here Robert Durdant is teſtrained only from doing 
ate, which ſhews, that he intended he ſhould take an Eſtate, 02 
elſe he could not commit Maſ te. = 


* 


* * 


This was de. The Court over-ruled this Point, and reſolved it to be only a 


nied to be Truſt in Robert Durdant; fo2 the CUozds are, that Higden ſhould 
- Salk. 659. permit him to take the Pꝛofits, which ſhews that the Eſtate was 
do remain in Higden ; and fo2 the Reſtraint of TUaſte it was pꝛopet; 


But Lands foꝛ Higden was to permit Robert Durdant to have the Poſſeſſion, | 


may be de- but the Teſtato2 would not have him to commit Caſte oz Spoll. 
Uſe, tho the Statute of Wills is ſince the Statute of Uſes, Mo. 107. 1 Cro. 343. 


Deviſe ro Truſtees and their Heirs, on Truſt to permit A. to take the Profits for his Life, and 


after he Truſtees to ſtand ſeis d to the Uſe of the Heirs of the Body of A. the Quære was, whether 
A. had an Eftate-tail executed; and Judgment was given, that he had; and held that would have 
been a plain Truſt at Common Law; and what at Common Law was a 12 Truſt of a Freehold 
er Inheritance is executed, by the Statute which mentions the Word Fruſt, as well as Uſe. 2 Salk. 


679. Broughton and Langley, and 1 Lutw. 823. S. C. | 
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The ſecond and pꝛincipal Point was, Whether the Remainder 
to the Heirs of Robert Durdant, now living, did veſt in George 
Durdant, 02 was a contingent Remainder? - | 

It was much urged, That one could not take in the Life of his 
Anceſtoz by the Mame of Heir; fo2 nemo eſt hæres viventis, in 
1 Co. Archer's Caſe. A Deviſe to Robert, Remainder to the next 
Heir Male of Robert, and to the Heirs Male of the Body of that 
Heir Male, this is reſolved to be a contingent Remainder during 
the Life of Robert; and it was laid in that Caſe, that the nert 
Heir Male is as much a Deſignation of a Perſon; as an Heir 
nom living. De that will take by Purchaſe by the Name of Heir, 
muſt be a compleat Hetr to all Jntents. Co. Littl. 24. b. 2 Leon. 
70, Chaloner and Bowyer's Caſe upon a Deviſe, 3 

But it was reſolved, That this was a Remainder veſted in 
George Durdant: Foz the Kemainder being limited to the Heirs 
of the Body of Robert Durdant, now living, and George being 
found to be then the only Son, it was a ſufficient Deſignation of 
the Perſon, and as much as if it had been laid, to his Heir ap- 
parent; and ſuch an one is called Heir ſometimes in Pꝛoceedings 
in Law, where the greateſt Strineſs of Phzaſe is uſed; ag in 
Writs of Raviſhment of Ward, Quare filium & hæredem rapuit, 

2 Inſt. 439. Weſtm. 2. cap. 35. 25 Ed. 3. the Statute- of Trea- 
ſons, Treaſon to kill the Þeir of the ing. 

The third Point was, CUhether George Durdant took an Eſtate. _ 
tail, o2 only an Eſtate fo2 Life? Foz it was objeted, that if the 

Wows (Heirs of the Body) were taken foz the Deſcription only of 

the Perſon who ſhould take, then he muſt take only koz Life. 
But the Court held, That they would take an Eſtate-tail ; fo2 
Heirs is nomen collectivum, and is ſometimes ſo taken when tis 
only heir in the ſingular Number. A Devile to one fo2 Life, Re- 
mainder to the Heirs Male of his Body fo? eder; this is an Eſfate- N. Chan. 
tail in the Deviſee, Pawſey and Lowther, in Roll. Abr. 2 Part 253. lt 
But in Caſe the firſt Moꝛds, (viz.) Heirs of the Body now living, R. Ab, 62 ;. 
would carry but an Eſtate foz Life to George Durdant, yet the ſub- 
ſequent Mos would make an Entail in him, (viz.) And to ſuch 
other peirs, Male and Female, as he ſhould hereafter happen ta 
habe of his Body, this would clearly veſt an Entall in George, he 
being Heir of the Body of Robert, and ſurviving Robert. So the > 
Judgment was affirmed, and Writ of Error brought in the Houſe | 
of Lords, and there affirm'd. 2 Lev. 232. | 


Sed nota ag to the ſecond Point, the Low Chief Baron Atkyns 3 oy 
and Juſtice Powell ſeemed to be of Opinion, that the Remainder ll 

was Contingent: But in regard the Point had been upon a Crit = 
of Erroꝛ bought in the Houſe of Lows upon a Judgment given in 
ory $ Bench in another Caſe, upon the ſame WUill, adjudged 


a Kemainder veſted, they conceived themſelves bound by that 
Judgment in the Houſe of Lows. = a 
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Paſchæ, 


Vol. IL 


Vangh. 191, 


192. 


See 1 Vent. 
349. 


But it was befoze the Habeas Corpus At. 


Paſchæ, Anno 2 Willielmi & Mari. 


Memorandum. 


an Ower of the Ring and Council, 1 Willielmi & Maria, 
the Judges were ozdeted to meet; and all of them (ercept 
Gregory, Eyre and Turton) were aſſembied at the Lo Chief Ju- 
ſtice 9 Chamber, to give theit Opinion concerning Colonel Lundy, 
who was appointed Governo? of London-derry in Ireland by the 
King and Queen, and had endeavoured to betray it; and after: 
wards he eſcaped into Scotland, where he was taken and bzought 
Piiſoner into England, and committed to the Tower. 
CUhether, admitting he were guflty of a capital Crime by Yar. 
tial Law, committed in Ireland, he might be ſent thither from hence 
to be tried there, in regard of the Aﬀ of Habeas Corpus made An- 
no 31 Car. 2. which enats, That no SubjeX of this Realm tall 
be ſent over Pyiſoner to any fozeigh Parts: But then it has a 
Pꝛobiſo, That if any Subject of this Realm has committed any 
capital Crime in Scotland, o; other fozeign Parts of the King's 
— infons, he may be ſent from hence to be tried in ſuch fozeign 
te. N 4 | 
Upon Conſideration of which Pzodiſo the Judges unanimouſ 
gave their Opinion, That there was nothing in the Habeas Cornell 
Act (ſuppoſing he had committed a capital Crime by Law Martial 
in Ireland) to hinder his being ſent thither to be tried thereupon ; 
and ſubſcribed their Names to the ſaid Opinion, and certified the 


Note, That it was ſaid, (while my Lon Hale was Chief Juffice 
of the King's Bench) that one————who had committed Yurder 
in Barbadoes, and taken here, was ſent over to be tried there: 
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Patrick Harding Caſe. 


E was indif#ed at the Sefſions in the Old Baily (Anno pri- 
mo Willielmi & Mariz) fo; High Treaſon. 

The Jndi#ment ſets fozth, That the ſaid Patrick Harding ma- 
chinans & pditorie intendens pacem & communem tranquilitatem 
bujus regni Ang! deſtruere & Gubernationem dictorum Domini 
Regis & Dominz Reginiz mfra hoc regnum Ang ſubvertere ac cæ- 
des deſtructiones & deſolationes infra hoc regnum procurare 22 
Novembr. anno regni Dom. noſtr. Willielmi & Mariæ, &c. primo 
apud paroch Sancti Martini in Campis in Com. Middleſex prædict. 
malitioſe & pditorie compaſſavit imaginat᷑ fuit & intendebat᷑ dict. 
Dom Regem & Dom Regin adtunc ſupremos veros & indub Dom. 
ſuos non ſolum a ſtatu titulo poteſtate imperio & regimine regni 
ſai Angl' penitus deponere & deprivare verum etiam eoſdem Dom. 
Regem & Dom Reginam interficere & ad mortem & finalem deſtru- 
ctionem ponere & adducere & ſtragem miſerabilem inter ſubditos 

totum hoc regnum & alia Dominia ſua cauſare quodqʒ ipſe præd 

atricius Harding ad nequiſſimas proditiones & proditioſas inten- 


tones ſuas præd. pimplend' eodem viceſimo tertio die Novembr. a- 


pud paroch præd. proditorie vi & atmis, &c. bellum & rebellionem 
contra ditos Dom Regem & Dom Reginam nunc ordinavit levavit 
& gerebat ac di ver ſos milites & viros armatos & armaturos ad mit 
ac bellum contra dictos Regem & Reginam nunc gerend* congr 

vit levayit & procuravit ac viros & milites fic ut pfertur levat᷑ extra 
hoc regnum Ang? mifit & iter ſuum fuſcipe procuravit ad ſeſe jun- 
gen aliis hoſtibus inimicis & rebelſionibus dictorum Regis & Reginæ 
& bellum contra eoſdem gerend' & ulterius qd. ipſe Patricius Har- 
ding ad nequiſſimas ſuas proditiones pimplend' & pficiend' eodem 
23 Novembr. apud paroch præd. ut falſiſſimus proditor. dictor. Re- 
gis & Regin cum quodam Johanne Taaff adtunc ſubdito dictor. Re- 
vis & Regiuæ exiſtenꝰ proditorie ſe aſſembl & conſultavit ac eaſdem 
proditiones ſuas præd. adtunc & ibid' eidem Johanni Taaff malitioſe 
proditorie & adviſat loquend in auditu diverſ. ſubditor. dictor. Regis 
& Reginæ publicavit & declaravit ad ſuadend' eundem Johannem 
Taaff adjutan' & affiſten'efſe in iiſdem proditionibus magnum præ- 
mium & ſtipend' eidem Johanni Taaff adtunc & ibidem obtulit i 
ipſe przd, Johannes Taaff adjutans & affiſtens in fiſdem eſſe vellet 
contra ſigeantiæ ſuæ debitum & contra pacem dictor Dom Regis & 
Dom Regin' nunc coron' & dignitat ſuas necnon contra formam 
Statut in hujuſmodi caſu edi? & proviſ. &. | 
air den Not gilty pleaded, the Jury found a Special Gervict, 
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Patrick Harding's Caſe. Vol. Il 


2 I — 
$7, 38. and 
the Caſes 


" there cited. 


and Queen; and 
France to aſſiſt and aid the Exe nch King, then and yet an Enemy 


33 H. 6. 1. b. 


Writing Let- 


ters to a fo- 


reignPrince, to the Intent ta depoſe the. 
inciting to their 


Invaſion, an 
overt Ad. 


H. P. C. 132. 


gainſt the King: and 


That Patrick Harding, to the Intent to depofe the King and 
Queen, and depzive them ok their Royal Dignity, and reſtoze the 
late King lames to the Government of His Kingdom, did (fo) 
Money by the ſaid Patrick patd) liſt, hire, raiſe and pꝛocure üxtern 
Men, Subjets af this Ki Me e at the Cime and Place in the 
Indictment a ok fe baht aud wage ar againſt; the King 

n Ben ſo. liſted, hired, raſſed and 
p2ocured, did ſend out of 1 Kingdom inte the Kingdom of 


ts the King and Qucen, and in open WWar. with Their Bajeſties, 
and to join themſelves with the Enemies and Rebels of and a- 
nern, in waging. (ar againt the King 
and Queen : And jf upon this Batter the ſaid Patrick Harding be 
guilty of Treaſon prout 5 Indictment, then we fiud him Guilty 
prout, &c. and if Not guilty, &c. then Not guilty, &c. 

Upon this Special Aerdict found, the pid Chief Juſtice, Jullice 
Gregory and Juſtice Doubts ** were pzeſent at the Sel- 
ſons, conceived ſome fo? they Ari of Opinſon, that it 
did not come. oak the 17 — 1 Col 7 7 of 25 Ed. 3, of it: 
vying Car:  Fo2.that.Clauſe 1 1 6 a Pan lehr at a. 
gainft our Sovereig Lon d 3 8nd hy the 
Matter found in 4 1 pears, t at thele Pen 


were liſted ot guy . 7 at the. Frenc 9 5 7 5 = 


t was alſo doubted. UW 
10 ie ns alſo yn es 115 95 the por BR Theme 
A Fait found in the 0 cn u at Su fie, 
the ſending Pen to. 955 then an Enemy to the 
1 e Jnjidoen 
Ic ut 12 255 


Bing and Quee in 
nd” aliis hoſtibus 


Fas a e 


1 e ne, B. nin 


is ſhozt as to ins 

levatos extra hoc hgh of miſit 20 
inimicjs & rebellat dict Regis & Regin; 
koꝛth who the Enemies were, at th 
whether they were Enemies as 
ment had been, That Jy ſent aha 50 
open Mar, &c. it had be 
i — e Doubts the e Caſe wp aden G4 further 

onſideration. _ - 

In Michael mas UNatation the renter 15 tat the Jliges 
alſemuled at the * Chief 15 d ba 10 at 
the Matter amongſt themle wr 95 0 75 Ra 
agreed, that the ſaid Patrick ing I rape Trea 0 
itbin the Claule of the Statute. fo2 the at 5 the 
ing, it being round by tbe derb Tat! 10 Nash 185 ＋ 
log aud Queen, and depuve them ol 
ignity, &c. did foz Bohey, hire, liſt, &c. and an Intent to 
depoſe the King, (pꝛoved by an Overt Ack) hath been always ta * 
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had been the Day before challen 


to be within the Clauſe of Compaſſng the Death of the King. 
So is Hale's Pleas of the Crown, fo. 11. and ſo it was held in 
the Caſe of the Earl of Eſſex in Queen Elizabeth's Time, and in 
the Loꝛd Cobham's Caſe in the Reign of King James the Firſt. 
And the Chtef Juſtice cited the Stat. made 29 H. 6. c. 1. upon 


the Rebellion of Jack Cade; which Act (ets fozth, That John Cade, 


naming himſelf John n kalſiy and traiteroufly imagined 
the Dec of the Ring, and the Deſtruction and Subverſion of 
this Realm, in gather ng together. und levying'of a great Nim- 
ber of the King 'S People, and ertiting them to riſe againſt the 
King, &e. ag din de "Rova Crown and Dignity of the King, 
was an Overt Act Iniegining the Death of the King, and made 
and levied War falſly' and traitcrouſly againſt the King and his 
Þighnels; &c. So that it appears by that Act, chit it was the 
Judgment ok the Parliament, That gathering Yen together, 
and excitirig them to rife againſt the King, was an Overt Att o 
Imagining the Death ok the King. Vide Staundford* 8 Pleas of 
the Crows, fol. 180. 

And accozving to this Opinion Judgment was en ae . 
a, in . ftowin Seflions, aud he was ee there: 
upon, 


Mk bY C1107 


Jon, at an adjourned Seflions- eld the 19th of of May y, 2 1 Vide 1 Sid. 

Helmi & Marie, it . King's Tit mon, 1 I" 

hott which was t to 60 pꝛoduted averinn 'fo2 | 
a 8 


ep 
it was (atd,- — a' Jember [1 the Hou 1 6 Commons,) he oy 120, 
by the Court bound in renn e ot 00 J. to keep the Pence. wy, 
And becauſe it appeared PR jab accepte the e " , 
de was bound in the e ; 


105 , n eal to the 
; Mart e (ole Qu 


Statute of Sint dates 22 & 23 Ur ig a 4 
have an 15 Share with the Nibole Blood, 
eee 

udg E E E s Allcyn 36. 
Blood rode Have $f ks Shae. . "Vide Parl. Caſes 108. 1 . mY 


judg d according} V5 


ted to fi Ty ha 158, 


0. 363. 


180 


AE of Lops (Anno 2 Wügel 1 Vent. 507, 
ther upon the 8e 
A! Blood 11 2 Mod. 204. 
Perſonal E⸗ 77 J. Jones, 
and ſome 9.3 I Mod. 209. 


| 
| 
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Caſes adjudged in the Exchequer-Chamber. Vol. II. 


1 Mod. Rep. 


175. 
1 Vent. 157. 
Carter 137. 
Vide 2 Lev. 


213. 
Walker and 
Hall. 

2 Lev. 225. 
2 Jones 105. 
Pollexf. 523. 
Coltman and 
Srenharſe. 


Antea 149, 
260, 266, 

1 Vent. 138. 
1 Mod. 278. 


1 
1 


» 
* 
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Samon verſus Jones. 


II an Ejement bzought in the Court of Exchequer, in the —— 


Pear of the Reign of the late King James the Second, 

The Cale upon a Special Uerdi# was to this Effet; William 
Lewis, ſeiled of a Reverſion in Fee expeftant upon an Eſffate foz 
Life, did by Deed-Poll, in Conſideration. of natural Love and 
Aﬀetion which he had to his CUife, and Robert Lewis his Son 
and peir apparent, begotten on the Body of his (aid Wife, and 
to Ellen his Daughter, give, grant and confirm unto the ſaid 
Robert Lewis the Son, all thoſe Lands, &c. the Reverſion and 


Reverſions, Remainper and Remainders thereof, To have and 


to hold to his Son and his Heirs to the les following, (viz) to 
the Ade of himſelf fo2 Life, (and then mentioned ſeveral other, Uſes 
not-neceſſary to be here mentioned, as not material to the Point 
in Queſtion) and then to the Uſe of the like fo2 Life, and after 
to the Ade of Robert and the Peirs of his Body; and fo; Mant of 


ſuch Iſſue to the Ale of Ellen the Daughter, and the Peirs of her 


Body, &c. William Lewis and his Wife dien; Robert the Son 


deviſed the Eſtate to the Leſſo2 of the JPlaintif,. and died without 


fuez Ellen was in - Poſſeſſion, and claimed the Lands; by this 
eed; in which there was a-Warranty,. hut no Execution of the 


- - - Taid Deed (further than the Sealing and Delivery) was had, et 


* 


— . 


ther by Enroiment,; Attozument, oz otherwiſfe. 
So that the ſole Queſtion was, Whether this Deed ſhauld ope⸗ 
rate as a Covenant to ſtand ſeiſed, oz be void? And it was ad- 
judged to amount to a Covenant to ſtand leiſed in the Court o 
the; Exchequer, * + TO 313307; HONOUR 15 CONE) $30: 5 
And upon a-Werit of Erro2-bzought upon the Statute of. Ed. 3. 


* 
. 


15 befoze the Commiſſioners of the Sꝛeat Seal, and athers empower⸗ 
et by that Ad to fit upon Writs of Erroz,, of Judgments given in 
the Court of Exchequer, the ſaid. Judgment; was reverſed by the 
_ ©,» Opinion ok Holt, Chief Juſtice ak the Kings Bench, and Pollex- 


fen, Chief Juſtice of the Common Pleas. 

And upon a Trit of Etro befoze the Loꝛds in Parliament, 
brought upon the ſaid laſt Judgment, it was argued foz the 
Plaintiff in the CUrit of Erroz, That this ſhould enure as a Co- 
venant to ſtand ſeiſed to the Uſe of the Aike, Son, &c. 


Jt appears by Bedell's Caſe in 7 Co. and Fox's Caſe in 8 Co. 


that the Mozds pꝛoper to a Conveyance are not neceſſary; but, ut 


res magis valeat, a Convepance may wozk as a Bargain and Sale, 
tho the Moꝛds be not uſed ſo as a Covenant to ſtand ſeiſed, tho 


the Wozd Covenant is not in the Deed, and—and Poplewell's of 
3 | | 
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were cited in 2 Roll. Abr. 786, 787. A Feme in Conſideration of 
a Parriage intended to be had between her and J. S. did give, 
grant and confirm Lands to J. S. and his Heirs, with a Clauſe of 
artanty in the Deed, which was alſo enrolled, but no Livery 
was made: Jt was reſolved to operate as a Covenant to ſtand 
ſeiſed, (Vide Osborn and Churchman's Caſe in 2 Cro. 127. which 
ſeems contrary to that Caſe) but the chiefeſt Caſe relied upon was 
that of Croſſing and Scudamore,. Mod. Rep. 175. Where a Man bp : vent. 137, 
Jndenture bargained, (old, enfeoffed and confirmed certain Lands “ 
to his Daughter and her Heirs, and no Conlideration of Natu⸗ 
ral Love o2 Monep expzeſs'd: This was reſolved 22 Car, 2. in 
B. R. to operate as a Covenant to ſtand ſeiſed ; and upon a CUrit 
of Erroz in the Exchequer Chamber, the Judgment was affirmed, 

Jt was ſaid on the other Side fo2 the Defendant, That the 
Caſe.at Bar differed from the Caſes cited; fo2 here the Jnten- 
tion of the Deed is to transfer the Eſtate to the Son, and that 
the Uſes ſhould ariſe out of ſuch Eſtate ſo transferred. Jn the 
Caſes cited no (ſes are linſited upon the Eſtate purpozted oz in⸗ 
tended to be conveyed; but only an-Jntention appearing to con⸗ 
vey an Eſtate to the Daughter in Croſſing s Cale, and to the in- 
tended Hugband in Poplewell's Caſe; and ſeeing, fo2 ant of due 
Execution in thoſe Caſes, the Eſtate could not paſs at Law, it 
ſhall paſs by raiſing of an Uſe. But the Cale at Bar is much 
the ſame with the Caſe of Hore and Dix fn Siderfin, the iſt Part 
25. where one by Jndenture between him and his Son of the one 
Part, and two Strangers of the other Part, in Conſideration 
of Natural Love, did give, grant and enfeoff the two Strangers 
to the Uſe of himſelf fo2 Life, Remainder to the Son in Tail, 
Ac. and no other Execution was there than the Sealing and De- 
livery of the Deed; this was reſolved not to raiſe an Ale, fo2 the 
Ale was limited to riſe out of the Seiſin of the Strangers, who 
took no Eſtate, Vide Pitfield and Pierce's Caſe, 15 Car. 1. 
Marche's Rep. 50. One gave, granted and confirmed Lands to 
his Son after his Death; this Deed had been void, if Livery had 
been made: Jt was reſolved not to enure as a Covenant to ſtand 
leiſed, becauſe the Deed was vold in the Frame of it. 

The Los affirmed the laſt Judgment given by the Lozds 
Commiſſioners, &c. and held that no Uſe would ariſe, 

Mith the concurrent Dpinfon of Baron Nevil, Juſtice Eyre, 
and Juſtice Ventris. LEY 


IH 
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EXCHEQUER-CHAMBER, 


ONE # FS 6 Win 
Writ of ERR OR-out of the King's Bench. 
— TOE OE TOC —ä—ä4 ATITE 
- Chriſtopher Dighton Gene. Plaintiff, 


Bernard Greenvil Eſq; Defendant 


T. e Plaintiff byought a Writ of Erroz upon a Aug, , 36, 


ment, in an Aﬀton of Treſpaſs and Ejetment in the 37, &. 
-* King's Bench given fo2 the Defendant, where the + Nod 247. 
- ©. Plaintiff declared upon the Demiſe of Theophilus Earl 
of Huntingdon, of a Motety of the Mano? of Marre, and of 
divers Befſuages, Lands and Tenements lying fn Marre Bently 
in Baln in the County of York, and alſo of the Demiſe ok Ro- 
bert Earl of Scarſdale, of the other Molety of the ſaty Watioz, 
and of the Demiſe of Elizabeth Lewis, of the entire Mandz of 
Marre, and that by Uirtue of theſe ſeveral Demiſes he entered, 
and was poſſefſed until ejected by the Defendant. "© 
Upon Mot guilty'pleaded, the Jury found the Dekendant not 
amniry of the Treſpaſs and Ejetment upon the Demiſe ok Eliza- 
th Lewis, and as to the Demiſes of the ſeveral Moiettes by 
the aid Earls, they found a * Uerdidk to this Effet, yo 
t at 
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| Dighton verſus Greenvil. 
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That Thomas Lewis the gth of April, 20 Jac. 1. befoze the 
Mapoꝛ of Lincoln, acknowledged a Statute Merchant to William 
Knight fo 12061. to be paſd at the Feaſt of St. Philip and Jacob 
then next following, and that the ſatv Monty was not paid at the 
Day, and that William Knight the_16th of November 1629. 
made his lac TU(U, and one Iſaac Knigbt his Erecutoz, and died; 
that Iſaae pzobed the ſald Mill, and in Teinity-Term 20 Car. ,. 
ſued a Cap. ſi laicus out of the Common Pleas againſt the (aj 
Thomas Lewis, Ddfrefted to the Sheriff of Lincoln, returnable in 
Tres Trin. who returned quod laicus fuit, ſed non fuit inventus in 
balliva ſua, upon which iſſued a Crit bearing Teſte the 7th of July 
23 Car, 1. Vic: Eborum, to extend the Goods any Chattels, and 
all the Lands 182 Tevements af the ſalty Thomas Lewis, tempor: 
Recognitionis debiti præd' returnable Menſe Michael. upon which 
the ſaid Sheriff returns an Inquiſition taken the 1 1th of Otoher 
then next following ; whereby Thomas Lewis was found ſeized of 
 diverg Lands and Tenements, Parcel of the Lands in the De, 
 claration mentioned to be demiſcd by the ſat. Tarts, which he the 
fame Day cauſed to be deltbereb to the ſatd (ſac, to hold by Ex, 
tent as his Freehofd, until be ſhould be ſatisfied of his (aid Debt, 
with bis Damages and Coſts, | 
They further find, that the talb Thomas Lewis, and one John 
; Lever, and Thomas Lever the 2oth of November, 13 Car. 1. ac. 
knowledged a Recognizance tin Natute of a Statute-Staple, befoze 
the Lozd. Chief Juſtice Bramfton, fo Richard Gerard fog 1000 l. 
papable at Chriſtmas then nert following, which Money was not 
paid at the Day, and that upon a Certificate of the fafd Recogni- 
Fance in the Chancery by-Jolm Gerard, Wrviving Executo? of Ri- 
chard Gerard the 22d of June, a2 Car. 1. there iſſued a Cap f lai-· 
cus, and an Extent againſt the ſald Thomas Lewis, ta the Shertff 
of the County ot Fork, returnable in Craſt. anĩmar prox' at which 
Day the Sheriff returned an Jnquifition by bim taken; whereby it 
peared, that the faid VViiltams Lewis tempore Recogn debiti pd. 


Rec 
mas (eized-in; Fee of the Mano of Marre, and of divers Meſſua · 
ges, Lands aud Tenements, being the ſame Lands in the Decla- 
zation-mentioned ta be demiſed by the fatd Earls ; and the 29th of 


Novem. 24 Car. 1. @ Liberate was ſued oat retoznable in quinden. 
Hillar, ts the lad beriff uh returned, that the 29th of Novem- 
ber 24 Car. 1. he had cauſed ta be delibereb the-ſaſd Yanoz, Mel 
fnages, Lands and Tenements to the faid John Gerard, to hold 
10 8 — ncbo fhouly bs ſatisfied his ſaid Debt, with 
Damages and Coſ tis. Ear: 
They further find; that Thomas Lewis and Thomas Levet th! 
27th of May, 15 Car. 1. acknowledged a Kecognizance in Natur? 
of a Statute-Dtapie, defoze the Loꝛd Chief. Juftice Bramſton, f0 
Sir Gervaſe Elways, and William Burroughs foz 50001. dare — 


8 
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the Feaſt of St. John the Baptiſt next following, which Money was 
not paid at the Dap, and that upon a Certificate of the ſaid Recog- 
niʒance in Chancery, by the ſaid Str Gervaſe Elways and William 
Burroughs, the roth of Decemb. 15 Car. 1. there iſſued out a Cap. 
ſi laicus, and an Extent againſt the ſald Thomas Lewis. directed to 
the Sheriff of the County of York, returnable in Quinden' Hill. 
prox at which Day the Sheriff returned an Jnquiſition by him ta. 
ken; whereby tt appeared, that the ſain William Lewis tempore 
Recogn' debiti przxd* was ſeized in Fee of a Capital Meſſuage in 
Marre, and of divers Meſſuages, Lands and Tenements, being 
the lame Lands mentioned tn the Declaration, to be demiſed by 
the ſaid Earls; and that the 1oth of Febr. 15 Car. 1. a Liberate 
was ſued out returnable in Quinden' Paſch. to the ſaid Sheriff, 
who returned that he had cauſed to be deltvered the (aſd Lands 
and Tenements to the ſaid Sir Gervaſe Elways, and William 
Burroughs, to hold-as thetr Freehold, until they ſhould be ſatis- 
fied the ſaid Debt with their Damages and Coſts. | 
They find that Thomas Lewis was ſeized of all the Lands men- 
tioned in the lald ſeveral Inqutſitions, at the reſpefive Times of 
his Acknowledgment of the ſald Statute and Recogntzance. 

They find that the 15th-of July 1691. Iſaac Knight, and John 
Gerard, by thetr.rcſpe#fve Deeds granted their (aid ſeveral ertend- 
ed Intereſts to one Edward Lewis; by QUirtue whereof the ſat 
Edward Lewis became poſſeſſed of the Mano and Tenements, 
& præd. Edvardo fic poſſeſſionat. exiſtente prædictoque Thoma 
Lewis de Manerio & omnib. præmiſis ſeiſit. exiſten. & in actual. & 
reali poſſeſſione inde ; the ſaid Thomas Lewis by his Tndenture of 
Leaſe and Releaſe, dated the 25th and 26th of May 1657. ko; 40001. 
conveyed the ſalid Mano and Pꝛemiſſes to John Lewis and 
his Hetrs, in which there is a Covenant to levy a Fine, befoze 
the End of Trinity-Term then next enſuing, and that accoding- 
iy in Trinity-Term 1657. the lald Thomas Lewis did levy a 
Fine come ceo, with Pꝛoclamations, of the ſaid Manoꝛ and 
Nꝛemiſſes to the ſaid John Lewis, to the Uſes in the ſaid Inden⸗ 
ture mentioned, by Uirtue whereof the ſaid John Lewis was ſetz- 
ed in Fee of the ſaid Bano2 and Pꝛemiſſes: And that John Lewis 
being thereof ſo ſeizcd the 21ſt Dap of July 1670. made his laſt 
Will and Teſtament in Mriting, and thereby deviſed the ſaid 
Mano; and Tenements to Edward Lewis, and the Heirs Male of 
his Body, and fo2 want of ſuch Iſſue to his Daughters, Eliza- 
beth and Mary, and the beirs of their Bodies lawfully iſſuing, 
and fo2 want of ſuch Jfſue to his own right Þeirs ; and that John 
Lewis the uſt of Auguſt 1671. died ſo ſef3ed, and that the ſaſo 
Bano and Pꝛemiſſes, at the Time of making of the ſaid Till, 
were in the Poſſeſſion of the ſaid 8 Lewis ; and that by Uir- 
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tue thereof, the ſaid Edward Lewis became ſeized of the ſaid gg, 
no2 and Pꝛemiſſes, prout lex poſtulat, and that in Michaelmag 
Term 23 Car. 2. the ſaid Edward Lewis being ſo ſeized, levied a 
Fine come ceo, with Pꝛoclamations, of the ſaid Banoz and 


| Premiſſes to Francis and his Heirs, to the Ale of Edward Lewis 


and his Heirs. 
They find that John Lewis had Iſſue two Daughters, Elizabeth 


and Mary, who were the Heirs both of John and Edward Lewis; 
and that Edward Lewis 30 Sep. 26 Car. 2. Died without Iſſue, and 
that the laid Elizabeth and Mary, as Heirs to both John and Ed. 
ward Lewis thereupon entered into the ſald Manoz and Pꝛemiſſeg 
and were ſeized prout lex poſtulat; and that Elizabeth afterwards 


- married Theophilus Earl of Huntingdon, and that Mary married 


Robert Earl of Scarſdale, by Uirtue whereof the ſaid Earls, in 
Right of their ſaid lives, entred into the ſaid Banozs and ye. 


miſſes, and were ſeized prout lex poſtulat. 4 
They find, that the Executozs of Edward Lewis aſſigned to 


Elizabeth Lewis CUidow, all their Jntereſt in the ſaid Statute 


and Extent, by Uirtue whereof the ſaid Elizabeth entered and 


the ſame unto the ſaid Egzis at Mul. 


but in Truſt fo2 the ſaid two Earis, and demiſed 


was poſſeſſed, 


. They find, that the 6th ot November 1672. Sit Gervaſe El. 
ways died, and that William Burroughs ſurvived ; and that he 


- Afterwards on the 2d of May 30 Car. 2. died, and that on the 


Anne Greenvil (Cite of the ſaid Bernard), and that the ſaid Earls 


goth of July 1680. Adminiſtration as to the ſaid Recognizance 
and Sum of 50001. and Pꝛoceſs thereupon, was committed to 


being ſo ſeized on the 3iſt of July 32 Car. 2. the ſaid Bernard 


 Greenvil and Anne his Mike adminiſtred of all the Goods and 


Chattels of Richard Gerard, unadminiſtred by John Gerard, and 
Francis Gerard; which ddminiſtratoꝛs of the Goodg and Chattels of 
Richard Gerard, cum Teſtamento annexo, Did confeſs themſelves 
to be fully ſatisfied the ſaid 10001. in the laid Recognizance ac: 
knowledged by Thomas Lewis unto the ſaid Richard Gerard, and 
of their Damages and Coſts thereby ſuſtained, and pzayed that 
the ſaid Recognizance might be vacated, which was accozdingly 
done; and afterwards on the 28th of September 24 Car. 2. the 
ſatd Bernard in Right of the ſaid Anne, entered into the (aid 
-Mano? and Pꝛemiſſes; and afterwards, (viz.) on the iſt of June 


34 Car. 3. the ſaid Earls entered upon the ſad Bernard, and made 


the Leaſes in the Declaration to the Plaintiff, by Uirtue whereof 
the Plaintiff was poſſeſſed, until ejected by the Defendant; and 
concluves generally, that if Bernard be guiity, they aſſeſs Dami- 
ges to 12 d. and Coſts to 405. and if not guilty, they find (0. 


2 : There 
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There have been divers Points made in the Caſe by the Counſel 


that have argued; ſome have made moze than others: But the 
Method J ſhall take will be, to obſerve the ſeveral Tranſa#ions 


that have been in the Caſe, as they are found in this Special Uer- 
did; and to conſider of what Effet and Conſequence they will be in 


Law fo? the Barring of the Extent upon in the Statute acknow⸗ 


ledged to Elways and Borroughs, either in reſpe# of any preſent 


Right that he had at the Time of the. Fines levied, oꝛ any future 
Right that ſhould fir come to him upon the SatisfaTion ac- 


knowledged upon Gerard's Statute, ſa as to give him the Bene- 
fit of the ſecond Saving in the Statute of the 4th of Henry the 


7th, of Fines, 


It is found, that there were the Statutes ſucceſſively acknow⸗ 
ledged, and that the laſt Statute was extended firſt, which J think 
makes neither one way no2 other; and that on the 5th of July in 
the Pear 1655. the two Ertents which were upon Knight's Statute 
and Gerard's Statute (which were the 1ſt and 2d in Time acknow⸗ 
(edged) were aſſigned to Edward Lewis; and two Pears after in 
the Peat 1657. Thomas Lewis, who is found to be in the Atual and 
real Poſſeſſion, of the Lands in Queſtion; and Edward Lewis in 


Poſſeſlion prout lex poſtulat, bat gained and (old the Pzemiſſes ta 


Sir John Lewis in Fee, andlevied a Fine in Trinity-Term 1657. 
to him with Pꝛoclamations, and five Pears paſſed without any 
Claim by Edward Lewis. 182 n 
Befoze J go any further, J will ſee what became of the Extents 
upon the ſeveral Statytes to Knight and Gerard, after this Al- 
lignment, Fine and Non-claim. ” | 
J obſerve, that the Counſel fo2- the Defendant hath argued, 
that the Extents upon Gerard and Elways's Statutes were Re- 
verſions oz reverſional Jntereſts ; and thereupon habe concluded, 
that Knight's Extent was dꝛowned in Gerard's Extent, after they 
came both to be aſſigned to Edward Lewis. TL 
CUhich Point they made, uſe of firſt, to remove Knight's Sta- 
tute out of the Map; fo2 if that be not made an End of ſome way 
02 other, there having been no Satisfaction acknowledged upon 
that, it ould ſtand in wap of the Defendant's Title: And this is 
alſo of Uſe to them in another Matter; fo2 if the two Extents 
upon the Statutes of a later Date be reverſſonal Jntereſts, the Con- 
lequence will be, that when Sir John Lewis deviſed the Inheritance 


to Edward Lgwis, Gerard's Extent will not thereupon be dꝛomned 


in the Fee, berauſe of the reverſional Jntereſt, which was then in 
Burroughs and Elways, that comes between; as ig reſolved in the 
Caſe of Chamberlain and Ewer in 2 Bulſtr. 12. F02 if Gerard's 
Statute were dzowned by that Deviſe, it would make an End of 
it too ſoon fo2 the Defendant's Purpoſe ; foz that the Eſtate and 
Intereſt by Extent, they would ſuppoſe to continue, at leaft as to 


Burroughs - 


_ 
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take Knight's Extent out of the Way, 02 to determine it: Fo 


2 R. Ab. 463. 


Burrougbs and Elways, till ſuch Time as Satisfation chou 
be acknowledged, which was not done till twelve Years, after. 
Fo my Part, J do not think it neceſſary to the Reſolution gf 
the main Point of this Caſe, to fnſift upon the Ozawning ; 9 
to determine, whether the Extents upon Gerard's Statute and 
Burrovghs's Statute were Reverſions, 02 in the Nature of re, 
verſional Jntereſis; yet becauſe it has not been a Point | 
ſpoken to on both Sides, J will ſay ſomething to it by and by, 
and J vo fncline to think that they are in the Nature of Rever. 
ſions, and that Knights Extent after the Alignment to Edward 
Lewis became dꝛowoned iu Gerard's Extent: But whether there 
were any Dꝛowning oz no, there is enough in the Cale beſides to 


am not ſatisfied that Knight's Statute, as the Ger dict is folind, 
was ever extended at all; fo2 it is found to have been acknom. 
ledged befoze the Bapoz of Lincoln, and that the Money was not 
paid at the Day, and that Knight the Conuſee died; and that 
Iſaac Knight his Executoz, took a Capias thereupon out of the 
Common Pleas, ' — 

Now it being a Statute-Werchant, it ought firſt to have been 
certified into the Chancery, and from thence a Capias ſhould be il 
ſued out, returnable in the Court of Common Pleas. 9nd (0 
the Statute of Acton Burnel. (30 Ed. 3.) enats, and ſo is Fitz, 
N. B. 130. whereas here the Capias goes out of the Common 


Pleas, and fo? ought appears, was the firſt Step towards the 


Execution of this Statute ; fo2 it doth not appear that it wag 
ever certified, o2 that the Court had any Recozd befoze them to 
award this Capias upon, and ſo the Execution is quite in another 
Manner than the Statute pꝛovides, and is a new Caſe introduced 
by the Statute, and therefoze it ſeems to be void; and if ſo, 
then the Statute of Knight could not be aligned ſo as to pals 
the Intereſt of ft to Edward Lewis, and the Fines will have no 


Effet upon it; and indeed it puts it clean out of the Caſe befoze 


us, as if it had never been acknowledged, and the Intereſt of that 
Statute muſt be till in the Executo2 of Knight. 
But then admitting it to have been extended, and conſequently 
well alügned, together with -Gerard's Statute, to Edward Lewis; 
if ſo, J take it to be d2owned in Gerard's Extent. As to that the 
Cale is no moe than this; that after the Statute is extended, there 
comes another Extent upon a puiſne Statute (foz us found that 
Gerard's Statute was extended after Knight's Statute). whether 
the Eſtate by Extent upon the puifne Statute be in the Nature of 
a reverſional Jntereft? fo2 if ſo, then when the Intereſt of the 
firſt Extent and the later comes into one Perſon, the firſt muſt be 
dzowned; foz an Eſtate fo2 Pears, 02 other Chattel-Intereſt, bl 
a . | 
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merge in a Chattel in Reverſſon that is immediately expeFant. And 
that is Hugh s and Robotham's Caſe in the « Cro. 302. pl. 32. It 
a Leaſe fo2 Pears be made, and then the Reverſton is granted fo2 
Pears with at toznment, the Lefſee map ſurrendet to the Gzantee 
and the Term will dzown in the Reverſion fo; Years. | 
Co which it is objeqed, that an Extent is rather in the Mature 
of a Charge upon the Land, than an Jatereſt o; E ſtate in the Land 
it ſel6 Jn the Caſe of Haydon and Vavaſor verſ#s Smitl in Mo: 
662. an Extent is thus deſcribed, that it is onus reale inherens 
gremio liberi tenementi & tout temps Executozy, as the TWo2zds 
of that Book are: If the Tenant by an Extent purchaſe the Jn- 
herſtance of Part of the Lands extended, the whole falls. So a 
Keleaſe of the Debt will immediately determine the Extent 5 and 
it has been compared to one that enters into Lands by Uirtue of 
a Power to hold until Arrear of Rent is ſatisfied, 1 

It is true, an Extent is an Execution given by the Statute. Law, 
fo2 the Satisfaction of a Debt, and therefoze the Releaſe of the 
Debt mult determine the Eftate by Extent, becauſe the Foundati⸗ 
on of it ts removed; and ſo if the Jnheritance of Part of the : Rol. Abr. 
Land extended comes to the Conuſee, it defftops the whole Ex: 70 
tent, whereas if a Leflee fo2 Pears purchaſeth the Reverfſon of 
Hare the Leaſe holds fo2 the Reſt: But in Caſe of an Extent, 
ik it could be ſo, the Conuſee would hold the Kelibue of the Land 
longer, becauſe the Pꝛoſits that ſhould go in Satisfaction of the 
Debt mult be leſs, and this would be to the CUrong of him in 
the Keverſion, * But in other Reſpects an Extent makes an E- 
ſtate in the Land, and hath all the Pzoperties and Jacivents of any 
to an Eſtate; and doth in no ſozt referhble (ach an Intereſt as is 
ouly a Charge upon the Lakd. 
An Jntereſi-by Extent is a new Spectes of an Eſtate introduced Teen Þ 
by Statute-Lawz our Books ſay, that tis an Eſtate created in ant, Staple. 
Imitation of a Freehold, and quaſi a Freehold ; but no Book can Elegic, are 
be pzoducew that ſaps, that tis quaſi an Effate. The Statute of £472 told 
27 Ed. 3. cap. 9. enats, that be to whom the Debt is vue, ſhall veru' cene- 
bave an Eſtate of Freehold in the Lands; and the Statate of nern gui 
13 Ed. r. de Mercatoribus ſays. that de ſhall have Sein of all e add; nd 
the Lauds and Tenements. hen a Statute is extended, it yer in Tru 
turns the Eſtate of the Coniſoz into a Reverſton; and ſo are the . hve = 
expreſs Mos in Co. 1. Inſt. 250. b. and ſu the Objection, that he « Charre!, 
does not bold by Fealty, is anſwered; and there are ne Tenuteg dieb hail 
that are to no Purpoſe; but he that enters by Alrtus ot a Power 52700 bat 
to hold till ſatisfied an Arrear of Rent, leabes the whole E- they may 
ate in the Owner of the Land, and not a Keverſtcn only. have an Af- 


fize as Ten- 
ant of the 
2 Freehold. 
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4 1 a Leoſe fo YPzars\ be made reſerving Rent, 
\ , _-after the Extent ſhall habe an action of Debt fo: the Rent, any 


1 Extent is eviged by an Extent upon a p Statate. as PIwajs 


5 -A tended. aſter;the Extent gpon-Knighe's Statute: In both theſe 


1 bene peſent Intereſt ta hold ut berum tenementum, but indecd 


nt Intereſt, 
"Sa... 


and then the the 
'Leſſoz acknowledge a Statute, which/ts extended, the  Conuſex 


bifiroin and avow fo2 the Rent, (as in Bro, tit. Star. Merch. 44. 
and Noy. fo: 74.) but be that ur * a PA to how lo; an 
Arrear of Rent wall nat. a 
be in Reversen may releaſk to the Tenaiit by Extent, which 
wil don the Intereſt ann merge his Eſtate, accaoing as it ts 
llmited in the Releaſe,: Co. 1 Inſt 270. b 273. Tenant by Statute 
map fozfecr by mating a Feoffment, Mo. 603. de t tU attom to 
the Gzant ot the Revertion; Ly Rol 293. and is table to a Quid 
juris clamst, 7 H. 4 19. b. by Extent map ſurrender to 
him in Reverſion, 4 Co. 92. 'Corber's'Caſe; 'therefoze theſe Caſes 
e.to-ſhew, thet an ertendcy Jnteref makes an Sate 5 th 
ds, as much s any Demiſe" ai Trat. 
And I take it; The 'Confequence ot that W. that whew an Effate 


SErtent was by the Extent of Knights Statut'; 
*Statitte is firſt extended, and then & Statute 
ended, as Gerard's Statute is found to be er- 


Extent upon the pure nen Betts in the Netire 
Trvrrſional Tateecftct. 4 

Reverſion is evecy- where thus delcribeb (viz. AN Eſtate to 
take Effect in Poſlefffiorr after another Eſtate determincd: Tis not 
\n-Nature of a ier Intereſt; as a Term foj Pears; United to 
_ commence after ide End of a'fozmer Term; fo ſuch an one ſhall 
not baue ehe Rent upon a fowmer Leaſe; as J have chen befoze, ' 
but he that extends upon a Leſſee foxPears ſhall; fox the Liberate 


INE Effet in Poſſefſion a by Reaſon of a p2i07 Extent, 02 by 
And this-is th the very Cale at a Reverſion which is an ad pꝛe⸗ 
though it be to take Effefin PoſſeGon * 


Ho Jeonceive it til plainly follow from this, that Knight's 
- Dtatnte is. dzowned-ifn'Gerard's Statute upon the Afiignment 
. doth to Edward Lewis. Tis true in Full vod g Caſe in the cb #Co. 
- whereas in the Caſe befozeus, two Eſtates by Extent were affigned. 
ko on. Perſon, tbere is no-Nottce taken of the Drowning, which 
_ makes nathiigagainſt'(t; fo2 there per no INT: * to fiir 
NF indiſt N r * 1 10 a 
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But the next Thing to be conſidered is, (ſuppoſing Knight's Sta: 
tute to have been well extended, and not to be dzowned in Ger- 
rard's Statute, after the Aſſignment of both to Edward Lewis) 
how the Fine levied by Thomas Lewis and Nonclaim will wozk-ta 
the Barting of theſe extended Jnterefts, that were thus in Edward 
Lewis at the Time of the Fine levied. © = 

That a Right to an Eſtate by Ex. ent will be barred by a Fine 
and Nonclafm, as well as the Jntereſt oz Right to a Term of 
Pears, oꝛ any other luch like Eſtate, cannot be queſtioned, and J 
think has been agreed ok all Pands. Saffin's Caſe in 5 Co. and 
the Authozity of a great many other Books makes that to be with- 
out Controverly. * oO mot. 
But the Counſel ko; the Defendant have inſiſted upon two 

Things in this Caſe, by which they have endeavoured to ſhew, 

that neither of theſe Extents ſhould be barred by this Fine; which 
] ſhall mention and give fome Anſwer to. Nn 
Firſf, It has been ſaid, that it is reaſonable to intend, That the 
Aſſignment of Knight's and Gerrard's Extent to Edward Lewis wag 
in Truff, and to wait upon the Inheritance; and it ſo, the Fine 
by Thomas Lewis ſhall only wozk upon the Inheritance. Foz it 
would be a great JInconventence when Eſtates ko Pears, | oz by 
Extent, are taken in and alligned to pꝛateũ Purchaſers from la- 
ter Incumbꝛances, ft the Fine of him that has the Inheritance, 
and alſo the Truſts of thoſe Eſtates aligned, ſhould bar his own 
Truffee. And tho' in Iſcham and Morris's Cale, in 3 Cro. tog. 
there ſeems to be an Opinion, That a Truſtee in ſuch a Caſe is 
barred: CAhere the Caſe is, | $1: L011 5; 8 

That a Man hay putchaſed a Leaſe fo2 Years in Truſt foz him- vide 1 Sid. 
ſelf, and afterwards he bought the Inheritance, and afterwards ſold U.  _. 
it, and levied a Fine to the Putchaſer ; it is ſaid there, that five 3, 8. 
Pears Nonclaim ſhall bar the Afignee of the Term: Fo? (ſaith » Sk 245- 
the Book) the Truſt paſſed inclulidely in the Fine. So that it ust 3*7 
muſt be underſtood fn that Caſe, that the Conulee; who was ag 401. 
Purchaſer, did not know of this Tetm, noz any Agteement to 
have it afligned in Truſt foz him; and then if the Fine han not 
barred he had been cheated. | | | 

But J conceive the Law would have been otherwiſe, if by d- 
greement this Term had been to be aſſigned in Truſt foz the Co- 
huſee ; and this J think goes upon a very good Reaſon: Foz be 
that has the Inheritance in Truſt, foz whom ſuch a Term 02 E- 
ſtate by Extent is aſſigned, muſt be taken as Tenant at Mill to 
his Truſtee, and then that his Poſſemon is the Poſſefſion of the 
Truftee ; the Conſequence of which is, That the Fine levied by 
him that has the Inheritance will wozk only upon that, when it 
appears that it was ſo intended, and that the Term ſhould be kept 
on Foot; whereas in iſcham and Morris's Caſe, fo2 . 
: 0 | Ars, 
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© pears, there wav no fuch Intention, noꝛ doth-it appear: that the 


Conuſee knew of the Term. So that J do agree, Chat if it 
were found that theſe Aſſignments to Edward Lewis of the Sta: 
tutes were in Truf, and to wait upon the Inheritance, which 
was after ſold and conveyed by the Fine of Thomas Lewis to Sit 

ohn Lewis, that then the Fine and Ronclaim will not wozk to 

But the Special Aerdict finds nothing ot anp Truff, and we 
cannot intend it without finding; neither is there any Thing 


found to induce 02 ground any Suppoſition of a Truſt t Fo? it is 


not found that either of the 9ignments: were made to Edward 
Lewis foz Money, o2 other Conſideration moving, from Thomas 
Lewis oz Sit John Lewis, no2 to have been made by any Diredion 
oꝛ a Requeſt of theirs, and there was two Pears Diſtance between 
the Aſſignments and the Fine lebied and Sale of the Pꝛemiſſeg to 
Sir Jobn Lewis, ſo that they cannot be taken to have been made 
with any Relation to his Purchaſe ; and then it will be plain that 
Knight's Extent (ſuppoſing it not to be owned in Gerrard's Ex: 
rent) muſt be barred after be Years, without claim upon the 
Fine in 1637. of Thomas Lewis. Fox as this Uerdit is found, 
it mult be taken that the Eſtate by Extent was deveſted and put to 
a Right; fox the Liberate puts the Conuſee in adual Poſſeſſion, 
Jf an Extent be made upon a Leflre fo2 Years, the Leſſee: after a 


- Liberate to the Conuſee map plea an Eviction, and not befoz: 


| by the Conſent of Edward Lewis. 


the Liberate, Hob:82. The Conulee after the Liberate is capable 


of Releaſe to enlarge his Eſtate, 1 Co. Inſt. 270. b. 

Now the Uerdid finds, That at the Time of the Fine levied in 
1657. Thomas Lewis, the Conuſa2 of that Fine, was in actual and 
real Poſſeſſion, and that Edward Lewis was in Poſſeſſion prout 
lex poſtulat; this actual and real Poſſeſſion in Thomas Lewis could 
not be, unleſs he had regained: the Poſſeſſion after the Liberate 
upon the Extent of Knight's:Statute. 68 

It bath been objected, That he ſhould be taken to habe entered 


There. is no ſuch Thing found, and fo cannot be intended, and 
then that Eſtate by Extent muſt be deveſted ; and ſo the Cale 1s 
ffronger than that of a Leſſee fo2 Vears befoze Entry, who gains 
no actual Poſſeſſion till Entry, and therefoze his Jutereſt cannot 
be pzoperly ſatd to be deveſted; and yet @ Fine will bar him, if he 
enters not within five Beats. - A fortiori a Tenant by Statute 
ſhall be barred, who has had the atual Poſſeſſion by a Liberate, 
and then afterwards the Conuſo2 gains the adual and real Poſſeſ- 
lion, as the Uerdict erp2efiy finds, and-levies a Fine upon the 
Finding in this Uerdict 3 which J take to be as ſtrong a Cale 8s 
can be put as to Edward Lewis, being barred by the Fine as to 
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hy then after that he became barred he ſhall-have five Pearg 

moꝛe to claim; in reſpet of Gerrard's Statute, this is fill upon a- 
Suppoſal that Knight's Statute; was well extended, and that it 
did not dꝛown in Gerrard's Statute: Foz if the Extent upon 
Knight's. Statute were void upon the Reaſons mentioned before, 
02 ff dꝛowned, then muſt Edward Lewis claim within the firſt five 
Pears after the Fine, ta ſave Gerrard's Extent. Foz J ſhalt 
grant that he may have ve Years upon Gerrard's Statute, after 
the five Pearg:Nonclaim upon Knight's Extent, and that by the 
ſecond Saving of the Statute of: 4'H.-7.:fo2'tis a new Right then 
firſt come to him upon Knight's Ertent, being barred, ' 
. Therefoze J cannot agree wih Pu Finch and ſome that habe 

argued fo2 the Plaintiffs in the TWUrit, That if there be ſeveral 
Extents upon Statutes acknowledged at different Times, that 


they axe all pꝛeſent Rights, becauſe the Liberate delivers the Land 
to the Conuſee to hold immediately ut liberum tenementum'; and 
ther ekode it a Fine be levied, he that hath. the Extent upon the 
puiſne, Statute. muſt claim immediately, as well as he that hath 
the firſt Extent ; whereas the Extent upon a later Statute, un- 
til there comes an Extent upon an-elder Statute, is either turn - 
ed to a Beverſion, ag J argued befoꝛe, 92 in the Nature of' a tu · 
ture Intereſt: And therefoze: tilt the firſt Extent be darred, oz 
ſome May determined, he that hath the Extent upon the puiſne 
Statute, can have no pꝛeſent Right, and conſequently is not 
hound to claim, but bis Right is pzeſerved by Airtue ot the ſe⸗ 
cond. Saving of the Statute of 4 H. 7. But it appears by the 
Uerdid, that above ten Pears paſſed: after the Fine ot Thomas 
Lewis, without any Claim by Edward Lewis; 'fo1that'J concetbe 
he was-barred as to both Extente. 
So that whleh J have taken Notice of to bave already paſſed 
in the Caſe, is enough to bar the two Extents ot Knight and 
Gerrard, and to let in the Right of the Extent ot Elways and Bur- 
roughs; ſo that J think they might have entered oz made theit 
Claim without any Thing moꝛe. But it is found further in the 
Caſe, that in the Year 1670. Sir John Lewis deviſed the Pze- 


5 miſſes by his CUlili in CUriting to Edward Lewis and the Heirs of 
p bis Body, and fo2 ant of ſuch Iſſue to his two Daughters, who 
g are married to the Earls the Lefſozs of the Plaintiff, and died in 
1 Auguſt 1671. and 'tis, found that at the Time of the Mill, and 
allo of the Death of the kad Sir John Lewis, the Lands were in 
7 the Poſſeſſion of Edward Lewis; and in Michaelmas-Term 1671. 
e, Edward Lewis levied a Fine of the Lands in Queſtion to Francis 


Lewis, to the Cite of Edward (the Conuſoz) and his Hees. 
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* - Now" if we ſhould avmit' that the Extents of Knight's and 
Gereard's Statute wete not barred by the Fine of Thomas Lewis, 
let us ſee whar will become/of them upon theſe Things done ſince, 
Ind here J wilt agree with thoſe that haue argued fo? the Deken. 
dant, that) the"Deviſe of the Inheritance to Edward will not 
dzown the Extent upon Gerrard's Statute. Foz, as J have ar: 
gaed bete, J take the Extent of Elways and Burrough's Sta. 
tute, after thE'EGvietion-by the eder Statute, to be turned to a 
reverſional Intereſt, and then the Interpoſing of the Reverſion 
weil hindert the Drowning of Gerrard's Extent in the Fee deviſe 
to Edward L. asg afojelaty. Þ | © | dd 
Now therefoze bet us ſee what is found to have been done further 
in the Caſes and Y conceive, if we ſhould grant, as the Counſe! 
ka the Defenvant have urged, That the Fine by Thomas Lewis 
bad u Een as to the Batring ot Gerrard's Extent, no? that the 
Deviſe of the Inheritance of the Pzemiſſeg to Edward Lewis will 
not dzown the Extent; as J agree it vid not, by Reaſon of the 
Extent interpoſing that was in Elways and-Burrough's Caſe, be. 
ing (as J dade argued) a xeverſional Jntereff; J fay, admitting 
ali this, - yet when 'Edward Lewis, who had the extended Jntereſs 
upon Koighe's u Gereard's Statute in him, and the Eſtate of 
Inheritance, alte in Michaels Term 1671. fevied- the Fine to 
Francis Lewis; tu the te of hen and bis Hetrs, that Fine muſt 
dero and Itetmatne the extendev'Yaterefs that were in him. 
Fo2 bete a Fine is leviev'dy dim char hath the Fee and Freeho!d 
in him, whatever mige, Elfkate 02 Jitteteft chere is in him be- 
ſides, paſſeth intlusde in the. Fine; not dy Tay of Transfer- 
ing the vety Yatetef it felf, tut (as it wete) conſottvating with 
the Fee: So as to determine aid extingutſh ſich Jntered, none 
can pretend that-aftec this Fine of Edward Lewis the extended Jn- 
tereſt iy continue in am. APY 750 
'Thep could not paſs te Francis Lewis, as alũgned oꝛ transferred 
by the Fine; why then they mult be deſtroped : And J think it can⸗ 
nat be that Elways ant Burroughs might habe entred 
te two foumer Extents deing taken out of the (Uay. 
nd tis found that at the Cime of the Fine Edward Lewis was in 
fo:that five Pears paling without Claim after the Fine 
} that Satiofartion was not atknowlevged till nine 
tis plain that the Extent upon Burroughs and El. 
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And now we are come to the great Queſtion in the Caſe. 

Admitting the Extent upon Elways'g Statute was barred in te- 
ſpect ot the pzelent 'Right ; Whether a new Right tame upon the 
Satisfatton acknowledged upon Gerrard's Statute, ſo that there 
ſhould be fide Pears moze given by the ſecond Saving of the Sta- 
tute of 4 H. 7. to claim upon that new Right?" 

It has been much urged by thoſe that argued fo2 the Defendant, 
That wherever there is a Reverſion oz an Eſtate to commence 
after the End of another Eſtate, that if a Fine be levied, tho' the 
Caſe be ſo that he in Reverſion map enter oz bzing his Action. ſo 
that fibe Years Mouclaim will bar him as to the pzeſent Right o: 
Remedy, pet he ſhall have five Pears moze to claim when the Time 
is incurred, 02 the Limitation come, that the firſt oz particular 
Eſtate (ould end, } . 
Now, though the Extents up 
avoided, that there might have been an Entry upon Elways's Ex- 


tent, yet the pꝛopet and natural Determination of Gerrard g Ex · 


tent, was not till Satisfaftion acknowledged upon Recozd, oz by 
Perception of Pyofits appearing upon Recow, and then there 
ſhail be five Yeats giden to claim, and that by Utrtue of the ſe- 
cond Saving of the Statute of 4 H. 7. which is to this Purpoſe, 
(Viz.) Saving to all Perſons ſuch Rigbt as firſt ſhall grow, re- 
main, deſrend oz tome to them after the Fine levied, by Reaſon 
of any Batter befoze the Fine levied, lo that they take their Aion 
02 putſte their Right within five Yeats next after ſuch Right ſhall 
tome. nnn : 

Mow J do not ſee that the Condition of this Saving was per: 
fommed-by thoſe that had the Right of Elways and Burrough's Ex- 
tent; the Right indeed came after the Fine levied, and upon a 
Matter befoze ; fo2 it came after that the Extents upon Knight's 
and Gerrard's Statutes wete barred, oz otherwiſe avoidey. The: 
ther upon the Nonclaim by the firſt Fine, oꝛ their being deſtropen 
by the ſecond Fine, which was levied by Edward Lewis; but there 
bas no Claim within five Pears after either of thoſe Fines, ſo the 


and this has been held necefſary to be done where there hos been 
only a Right of Action, as in Sawle and Clerk's Caſe in Jones 211. 
and Cro. Car. where the Caſe as to this Point is to this Effect : 
A Bemaindet tpon an Eſtate-tafl was deveſted by the Fine of 
Tenant in Tail, who had made an Eſtate foz Life, warranted 
by the Statute, and died without Jſſue : He in the Remainder was 
batred from bꝛinging a Formedon in the Life of the Tenant fo; 
Life within five Pears after the Fine, and had not a new five Years 


after the Death of Tenant fo Life, tho' he could not enter in the 
Life of the Tenant foz Lite. . 


ves & 


on the two firſt Statutes were ſo 


Right cieatip was not purſued within five Years after the Right 
_ birſt came, | | 


And 


2 
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And the Reaſon given in Crook's Reports is, becauſe he had no 
other Right after the Death ok the Tenant fo2 Life than he had 
beloꝛe; and this plainly: diſtinguiſheth- that and the Caſe at the 
Bar from the Caſes that have been cited of Jane and Syme's Caſe 
_ tn r-Cro, 219. and Laund and Tucker 254. fo2 there the Fine was 

levied by the particular Tenant, whieh was a FoXeliture'which 

he in Reverſſon might chuſe whether he would tale Advantage 

ok, and as the Caſe might be; it would be to his Prejudice to take 

Adpantage of it, where the particulat Tenant has charged the 

Land; and therefoze i he would, he ſhould: have five Years after 

the Eſtate determined, to claim as ot bis Neverũon, which is 
another diſtin Right krom that ok the Foꝛfeiture. 

And this was the ſtanding Difference that made the Diſtinckion, 

where there ſhould be a new five Years given to him in Re version 

after the particular Eſtate determined, and where not; as we ſee 

in Margaret Podger's Caſe in 9 Co. 106. If the Tenant fo2 Years 

were ouſted, and a Fine levied by the Diſſeiſo2; be in the Rever: 

fion was bound by the firſt five Pears Monclatm ; becauſe, tho' he 

could not enter, as if the Eſtate fo2 Years bad been determined, 

oz as in the Caſes befoze of the Fozfeiturez,;yet he might have 

immediately bzought an Allize, with which Saw! and Clarke's Caſe 

exactly agrees, and goes upon the ſame Reaſon. | As: fo2 Free- 

man's Caſe, the Reſolution-goes wholly upon: the Circumſtances 

of Fraud appearing in the Caſe ; the Puncipal ot which was, 

That the Leſſee continued in Poſſe nion, and pad the Rent. 

J confeſs they have gone a little farther of late; and nom it is 

taken, That he in Reverſion ſhall have five Pears after the Term 

is ended by Efflurion of Time, tho" there were no Foꝛzteiture incut⸗ 

red at the Levying of the Fine: Mo2 no ſuch plain Circumſtances 

of Fraud, as appears in Fermer 's Caſe, and the Caſe put befoze 

| and cited out of Margaret Podger's Caſe, is not held to be Law. 

Raym. 21. The conttary whereof is taken to have been reſolved in Fotley 

1 8d. 3% and Tancred's Caſe in 24 Car. 2. and J do not intend ta ſhake the 

250.  Authozity of that Caſe; but admit it to be-good in the Law; pet! 

Lev. 52,55- Crave Leave to obſerve, Chat it is a Reſolution-carried: beyond 

the Mos of the — fo2 the Right is not purſued within 

five Pears next after it came. Foz it is agreed in Fermers 

Caſe. fo. 79. that there the Conſtruction was againſt the Letter of the 

Statute; and J-muſt ſay, it is a Conſtrudion by Equity, which 

is a little exiraozdinary, to weaken the Fo2ce of a Statute which 

was made foz the Quieting of Mens Poſſeſſions, and to add Fo2ce 

to Fines, which were of ſo great regard in Law; and eſpecially to 

make a. Conſtruction by Equity, contrary to the Reaſon of the 


Common Law, which took no Care of a future Right at all; fo? 
he in the Keverſion; in caſe of a Fine levied at the Common Lav, 


Claim of the particular Ce- 


depended wholly upon the Entry oz 
3 | 
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nant, and in Default ok that loft his Eſtate, as in 1 Inſt. 262. b. 
and in Plowden's Commentaries in Stowell's Caſe. J ſay again, 
J do not defign by this to oppoſe any Caſe that hath been ſettled: 
But Jeonfeſs J ſhould not have gone ſo far, if J had not been led 
by Authozity; and am not willing to go a Step farther. 5 
And now J hall endeavour to ſhew, That this Caſe goes a great 
deal farther, and would de a greater Strain upon the Statute 
than yet has been. And. i | 
. Fir, J obſerve, That upon all oz moſt of the Caſes of a Fine, 
where there has been an Eſtate fo2' Life oz Pears in Being at the 
Time ok the Fine; that the Poſſemon was held ſtill in the parti⸗ 
_ cular Tenant, ſo that he in Keverſion had no Reaſon to ſuſpect 
any Fine oꝛ other Thing done upon the Eſtate, there being no 
Aiteration of the Pofſeſion. And this agrees ſomewhat with the 
Reaſon of the Common Law, in Caſe of a Fine erecutozy; he 
that had Right was not bound to claim till there were an Execu⸗ 
tion of the Fine, and Tranſmutation of the Poſſeſlion thereupon, 
as in Plowden's Commentaries 257. b. in Stowell's Caſe: But 
here it is found, that the Conuſoz, and not the Conuſees, oz the 
Tenants by Extent, oz either of them, were in Poſſeſſon ; ſo 
that che Land being in the Pofſeton of a TWrong-doer, they 
which had Right ought to habe watched, and might well ſuſpet 
that Fines ſhould be levied to the Pzojudice' of their reſpective 
Rights; It is ſaid in Fermer's Caſe, Jf a meer CUirong-doer 
having got the Poſſeſſion, levicth a Fine on purpoſe to bind the 
Right, this hall bind notwithFanding his unjuſt Defign. 
But the Differences that J chtefip rely upon, to diſtinguiſh the 
Caſe befoze us, from the Caſes of Reverſions upon Eſtates fo; 
Life and Pears, oz the like particular Eſtates, are theſe : | 
1. That in thoſe Eſtates there is either, by an expzeſs Limi- 
tation of the Parties, oz an Operation of Law, a certain and par- 
ticular Term 02 End of the Eſtate, which until it happens, it has 
not its pꝛoper Determination, which an Eſtate by Extent has not. 
IJ know it has been much infiſted on, that the natural and pꝛoper 
Determination of an Extent is Satisfaction by a Perception of 
Pofits, accowding to the extended Galue; whereas J cannot ſee 
but a Releaſe of the Debt, 02 Satiskadion by a ſudden Accident, 
is as pꝛoperly a Determination ok the Extent, as if it were run 
out by Perception of Profits, accoding to the extended Aalue: 
F02 when the fir> Extent is out of the May, the ſecond is im- 
mediately to take Place; 0} why this acknowledging Satistadion 
on Recom ſhould be the natural and pzoper Determination of the 
Crtent moze than a Releaſe of the Debt by the Conuſee, o de- 
ſiroping ol it by a Fine, which is an higher Recowd than the Sta · 
ute, - or the Entry of Satisfaction acknowledged thereupon, - 
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. Co let bim that has the Rever lion upon an Eſtate by Extent 


have five' Years to claim after the firſt Extent run out by Percep. 
tion of Pꝛoſitg oz Satisfaction acknowledged is to let in a Claim 
after an Eſtate, that no Man can ſee to the End of: Foz when it 
ſhall be ſatisfied by the Pꝛoſits no Man can tell, and can much leſs 
tell that Satisfaction will ever be acknowledged; whereas other 
particular Eſtates have a known and determinate Limitation; In 


| the other Caſe it could not be computed within what Compaſs oe 


Time a Poſſeſſon would be quieted, and fo the Statute of Fines, 
in a great Beaſure would be defeated of its End. But, | 


3dly, and pzincipally, Jt ſhould be in the Power of the Party that 


has the Extent in Reverſion, to pzotrat the Time as long as hc 


pleaſed; fo2 till he thinks fit to bzing the Sci re facias ad computan- 
dum, he no2 no one elle can ſay the Statute is ſatisfied. Foz that 
muſt appear by an Account taken in the Scire facias, noz none can 
compel the Acknowledging of Satisfaiion and (@ it ſhould be at 
the Pleaſure of Strangers to him that is in Poſſeſſion by a Fine 
to make his Eſtate liable to-a future Claim as long as they 
picaſed.z and ſure this would render the Stotute of Fines of little 
92 no Effect. and this makes an Eſtate by Extent, to differ whol- 
ly from an Eſtate fo2 Lite 02 Pears, 02 ſuch other like particular 
Effate, which will end of it ſelf, and cannot be pzotracted longer 
than the pzoper Limitation ot the Act of any. whatſoever, - 
A will conclude with an Anſwer to an Objedion, that has becn 
much inſiſted upon by thole that argued ko the Defendant, That 
an Extent begins by Recozd, and cannot end but by Recom, viz. 
either by an Account taken upon a Scire facias 02 Satisfaction ac- 
knowledged upon the Recozd of the Statute ; 02 at leaſt, he that 
is in Keverſion, is bound to take Notice of any other Determi- 
nation of the Extent, ' | | 
To which J anſwer, Jt begins by Reco2d, but it may end without 


Matter of Kecozd; fo2 a Releaſe by the Conuſce after the Extent, 


determines it to all Jntents and Purpoſes; and undoubtedly in ſuch 
Caſe he which hath a puiſne Statute may enter; an Extent upon an 
Elegit begins by Recoꝛd, yet when ſatisfied by Perception of Pꝛoſits, 
be tn Reverſion may enter: So that the Scire facias, ag appears by 
our Looks, is to be bzought upon another Reaſon, and not becauſe 
the Extent caimot end but by Recozd, but tis becauſe of the Jncer- 
tatnty.of the Cxpences that muſt be ſatisfied. And why ſhould not 
they, which have had the Right of Burrough's Extent, be bound to 
take Notice of the Fines that have been levied, as much as the 
Acknowledging of Satigsfaftion? And a Fine is much moze a pub- 
tick Recozd than the other, eſpecially ſince the Statute of 4 H. 7: 
has pzovided fo2 the making of Pꝛoclamations upon it. 

Note, The Judgment in this Cafe which was given in Banco 
Regis fo; . Greenvil the Defendant in the Action, was here re⸗ 
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Termino Sancti Trinitatis Anno 22 Car. II. 


In Cancellaria. 
15 . Marſh ver ſu Lee. 
Vill in Chancery was bꝛougbt by Marſh, and an Anſwer 6.6 hed 
put fn thereto. | 12 a r Chan, 
| The Caſe was thus Caſes, 162, 


One Engliſh being ſeized of the Bano? of Wickſall, and ok the 888 


Manoz of Monfield, in 1649. moztgages Part ot the Bano2 of 36, 201, 202. 
Wickſall to Burrell fo2 1000 1. Afterwards in 1655. he acknaw⸗ 1 
ledges a Statute to Burrell of 8001. foz the Payment of 400 l. 27, % 
Afterwards in 1662. Engliſh moztgages both theſe Manoꝛs to | 
DS. Duppa fo; 7000 l. Afterwards: in 1665. Engliſh moztgages / 
the Mano2 of Wickſall to Lee fo2 2000 l. Lee having no Notice ot 
the former Moztgages. But afterwards Lee coming to baue 
Notice of the Moztgage to Duppa, purchaſes in the two Jncum- 
baances to Burrell, (viz.) the Boztgage of Part of the Panoz ot 
Wick(all, and the Statute. And now Marſh, Executoz of Duppa, 
lues Lee, who pleads this we Matter. 9 
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Caſes adjudged. in the Court of Chancery. Vol. 11, 


y Low Keeper, aflifted with Hale, Chief Baron, and Juſtice 
Rainsford, held, that Lee might make Ade of theſe Jncumbzances 
to pzotet his own * Foz they ſaid, that he had both 


Law and Equitp £93 
Firſt, he had Law; 


1649. (which indeed was but upon Part) and allo the Statute 
in 1653. lo that While theſe remained in Fo2ce, Marſh could not 


_ 


in. by 


Mortnage had been of 


fo2 both the 
lent upon the la 


Nota, 


the extended Ualue. 


. 


Now then our Caſe 


_ Equity on his Side, and therefoze Duppa ſhall not bꝛing him to 
Account fo} What he has recefved-above the ertended Name, unlels 
Has alſo reretved enough to fatisfie his own Boztgage of 2000 
s well as the Statlite ; and therefoze i Marſh will take off this 
Dtatute by a Suit in this Covert, he muſt be content that Lec 
doth account upon the exterivev Clalue fo2 the whole 800 J. and 
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Damages. 
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© Mert, he han Equity ; fo2 be having a ſubſequent Boztgage, 
pet, it being without Notice, he ought to be relieved in this Court, 
And therefoze my Low Chief Baron put the Caſe, as if the firs 
the Wanoz of W. to Burrell, and after: 
wards it had been moztgaged to Duppa, and afterwards to Lee, 
not having Notice; tif afterwards Lee bought in Burrell's Moy: 
gage, he (þall-hgla the Eſtats-againſt Duppa, until he be ſatisfien 
OY which Alco bis t 
MWo2tgage : And fo? that he ſaid, that it had been 
ſo adjudged in Camera Scaccarii, in the Court of Equity, ſince 
the King came in, in one Shelley's Caſe : Next he put the Caſe 
ok the Statute which Engliſh entered in to Burrell in 1655. and 
was afterwarvs bought by Lee from Burrell. He held that Dup- 
pa ſhall not hing Lee to any Account upon this Statute here in 


tile than AY D a 
as agreed mak the Rat 

Statute at the third Part of the true Ualuz. Mow at Common 
Law the Conuſoz, 02 he that elaims under him, muſt bzing a Lire 
facias ad computand', as in the 4 Co. 69. b. But then the Conuſee 
chall not account accozding to the true Ualue, but acco2ding to the 
extended Qalue, and alfo fo: the whole Statute : And ik the Co- 
nuſee is ſatisfied by the extended Aalue, the Conuſo2 ſhall recover; 
02 if the Conuloz will pap deten the reſt of the Boney Which is 
behind with Damages, he ſhall alſo recover. But if the Cont: 
(oz will ſue the Conuſee in a Court of Equity, then he hall bung 
him to Account foz what he hath received of the Pzofits above 


fot that he had a pꝛecedent Mortgage in 


84 he natd Burtell and alſo bis own Boney 


Common. Cam. 
were extended upon the 


here is (ſomewhat mote; fo? Lee has allo 


Second 


„ > © CO ow OS / e earns 
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the firſt and laſt Mozt gage. 


Galue; and that he thought there might be a Pzopoztion found 


Vol: II. Trin Anno 22 Can II. , 
Secondly, they held, that whereas Part of the Manoz of W. 
was moꝛtgaged to Burrel; but that now the whole Bano2 was 
moztgaged to Lee, that yet the firſt Moztgage ſhould not extend 
to pzoteit moze than that Part of the Wanoz which was firſt mozt- 
gaged to Burrel. OT TIT TT OI 
And my Loꝛd Chiet Baron Hale put the Cale thus: It a Man 
is ſeiſed of 60 Acres, and mo2tgages 20 to A. and then moztgages 
the whole to B. and then moztgages the whole to C. and after- 
wards C. purchaſes in the firſt Moztgage, that ſhall not pzotect , Chai, Go 
moꝛe than the 20 Actes ; but it ſhall pzotet thoſe 20 Acres fo as 168. ; 
B. ſhall never recover that until he pap C. all the Boney upon * 


But Hale ſald, that he thought that in this Cale, inaſmuch ag 
the Moꝛtgage to Lee was only of Part of W. that therefoze Marſh 
might bzing Lee to an Account upon the extended Ualue, where- 
upon theſe two Manozs were extended upon the Statute; and if 
Lee had received the Money due upon the Statute by receiving of 
the Pzofits accozding to the extended Ualue, oz if ſhe will pap 
down the Reſidiie of the Money due upon the Statute, oz if ſhe 
will pay down ſo much as the Pꝛopoztion will come to fo2 Mon- 
field, that then ſhe may diſcharge the Manoz of Monfield. 
But then mp Low Keeper ashed him, how he would have it ap 
pointed, and how much ſhould be laid upon Monfield, and how much 
upon Wickſal; fo2 that Part of W. is under that Extent. | 
To which Hale anſwered, that if Marſh did ſue Lee to; the Dil: 
charge of this Statute from Monfield, that Monfield ſhould be dil. 
charged by her paying down as much as the Pꝛopoꝛtion comes to; 
02 when Lee ſhall have received ſa much accozding to the extended 


out u the Court... + 
Nota, Sir H. Fynch, -Counſel fo2 Lee, cited Primate and Jack- 

ſon's. Caſe, Grove and Grove's Caſe, and zg. Calamy's Cale: Chan. Ce, 
All which were-reſolved-in this Court, that a Purchaſer oꝛ Mat- 36. 
Jages;coming: in upon a valuable Conſideration without Notice, 
and purchaſing; in a pzecedent Incumbzance, it ſhall pꝛotec his 
Ettate ag aint any Per lon that hath a Moꝛtgage ſubſequent to the 
ficſt;: tho bekoze the laſt Moztgage; tho he purchaſed in the In⸗ 
eunbzance-after he had Notice of the ſecond Poztgage- 
©1493 m en f2320get 7 ol 
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See Chan. y L02d Keeper declared, that he would not relieve Moztga, 
Rep. 66, 105, gts utter 20 Peurs; fo2 that the Statute of 21 Jac. cap. 16. did 


44, 106. 


181. 8. C. 


Qaſes adjudged in the Court of Chancery. Vol. II. 


White verſus Ewer. 


ta Re-hearing'befoze my Lozd Mreper, aflifted with Juffice 
Vaughan and Turner, concerning the Redemption of a 
Bottrage which had been made above 40 Pears ſince, ' © 


128,1 2,184, | . 1 

1 > adjudge it reaſonable to limit the Time of one's Entrytoathat Num: 
2 Chan. Rep. her of Pears: Cnleſs there are ſuch particular C irt umſtances as may 
3 Chan. Rep. Barpthe owinaryCaſe, as Jnfants, Femegs-Covert, &c. are pzoyided 
56,57,83,85. fo2 by the very Statute ; tho thoſe Matters in Equity are ta be go; 
verged by the Courſe of the Court, and that tis bef to ſquare the 
Auſes of Equity, as near the Rules of Reaſon and Lawas may be. 
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Peter Pheſapt verſur Anne Pheafanit; tho Lord MOT of -Lond 
= and Sir Thomas Player, Chanibeflaitvof London, Ke. 
19 20 C328 bean 2893 bound 4093) 33016198 ic) 20 7; 

A | = H E Cale was this RACE 329 vo 5 þ 
Anne Hadly (now Pheaſant)oneof the Detendantg, being 
117, 129. ”- Orphan of- London, and baving an Eſtate ol 3 0 
Sce 1 Lev. 4000 l. in Money in the Court of Dzphans there, was married 
162 | 3 | 3 
162, 227- te W. Pheaſant, elder Brother to the Plaintiff, - W. =Pheaſant, 
is. 7” before the was at Age of '21 Pear, any 606 havint beten aut 
: Chan. Rep. this Money; dies, having bequeathey this Wonen inter! alls to 
:627- Rep. big fuld (life, p2ovided that we ſhould nos cim Dewer de. 
179. Notwfthftanding. the dings Dower agaiiift the 2 
Pacer and Pale to hee late pus band. Cuperenpol he bying 
s Bflt in Chancery to make Difcovery er this Efkare,”anp to 
compel her to releaſe her Dower, oz renounce this Devil; and 
thereupon obtains an Injundtion, to ſtay Pꝛoceedings in the CUrit 


of Dower. | 
The Point was, whether this Boney in the Court of Ozphans 


were deviſable, oz no? 
Serjeant Goodfellow argued, that it was deviſable as a Chat- 


teh: 7 in the Teffato?'s Poſſeſſion, and veſted in the Baron; 
the 


on, 


1 Chan. Ca. 


2 Chan. Ca. 


1 ourt of Oꝛphans have but the Cuſtodiam, Co. Entries 34. 
1 Roll. 550. the Chamberlain of London is the Officer —ͤ— 
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Vol. II. Mich. Anno 22 Car. 11 * 


and a ſole C02pozation to this Purpoſe, as to take Recognizance, 
which ſhall go to his Erecutozs, and is the only Cozpozation of 
that Nature in England. pis Poſſeſſion is the Teſtato?'s actual 
oſſeſſion, Latch 127. It the Servant be robben, the aſter all 
ave the Afton, 2s in 1 Cro. 37. This is not a Debitum, but a 
Depoſitum, as in Cuſtodia, in gremiolegis by the Cuſtom of London. 
as if Money bad been bzought into Court here by a compuiſozy 
Oper, in which Caſe.it would have veſted in the husband. Mowꝛ in 
the Court of D2phans theycompel People to bing in the Money, oꝛ 
to give Security, and they pap no Jntereſt;.only allaw Finding Mo: 
ney, that is, foꝛ the Dzphan's Maintenance, and nomoze. Seeing 


the Feme is intituled to Dower immediately, it were hard that the 


Baronſhould not have the Poztton; Debtshe Call not habe becauſe 
of his Lacheg, in not bunging an Anton whereby to teduce them 
to Pꝛoperty; but this cannot be hab until the Wife's full age. Ap⸗ 
on the Marriage of Oꝛphans the Cuſtom is to appoint the Com: 
mon Setjeant to treat and take Secuttty fox the Oꝛyp han. 

Ser jeant Maynard Contra. This was a Choſe in Action, Debt 
lies fo2 it, and it cannot be recovered without an Action. Jntereſt fs 
allowed fo2 it acco2ding to the Cuſtom . not Statute-Jntereſt) 
and pzopozttonable to the Sum. And the Caſe of Dz; Ent. verſus 


Adrian was, by the Cuſtom of London, if a Man die leaving thee 


Sons; hig Egate ſhall be equally vivivep amongſt them; and ff ei⸗ 
ther of them e within Age, his Part ſhall ſurvive tothe other. The 


Father taking Notice of this Cuſtom, deviſed, that if any of his 
Sons die within Age, his Parxtſhoilid-not ſurvive, but that it ſhould 
go to J. S. Jt was reſolved, that the Father could not thus give 
the Child's: Paꝛtion, becauſe but a Poſſibility, and a Thing not 
beſted in birpſel, - ; 10135 fi 03 « eilten mud g 


Wylde ſaid, that when he thag:Recomer be cert 
i hat Kang | . 
uria, viz. Bridgman, Lad Keeper, (Iwiſden and Wyldeaſtüfing) 


Ale avs gleat of Ppinten, that this was a-Choſe en Aion; and 


not debilable. A Craver and Converſion lies not fan it, it it be 


teſuled to he: paid : It was the Laches of the Vusband that he did 


nat recaper its Foy hy tha Cuttom it is to be natd at the full Age oz: 
Datriage ok the Female Dꝛphan. The Chambetiein is not a: 
Servant to the Ophan, but to the Mapoz. Jef it were purely a 
Depoſitum, it muſt he paid in Specie without Jutereſt; but they 
pay Cuſtomary Jntereſt: And tho whilſt the Oꝛphans are under 
Age (and unmarried, if Women) they give them Finding⸗Money 
only; yet at the End of all, when the Ozphan cometh at full Age, 
(02 if a Female -marties) all is caſt up, and the Jntereſt is paid. 
The Mom Cuſtodia in Pleading impoꝛts an Jntereſt, as in the Caſe 


of Guardian in Soccage, &c. the Lozd Yapoz, &c. have a Special - 


Intereſt 


* 


341 


Wer be teten ile Culom 
be, that the, Father, mate deviſe 


—— 
0 


nk 
Jo 61 JC 
| Lerch 


ans 


Fi: en, 
0 


# 


— 


"342 Caſcs adjudged in the Court of Chancery. Vol. 1, 


Intereſt in it, and it it be loſt oz miſcarry, they ate to anſwer it 
Let the Injunctton be diſſolved. - N27 UN3-3 


See Plows. © Nota, This |Caſe was referred by my Lozd Keeper to Juftice 
$10,321, Ce. Wylde. A Pan opens a Mine in his Land, and digs untl he 
Mines. c. Comes under the Soil of another; whether he can follow his Mine 
2 Jon, 71. there? And he certified bis Opinion, that he might: But if the 
2 Lev. 185. Owner dig there alſo, he concetved that he might then op his far. 
ther Pꝛogrels. And in Cornwal it is their Uſe, that if a Man 


begins a Pine in his own Land, he may pꝛoceed in the Uein thꝛo 
another Yan's O2ound. Sorts Ar 


d, Note, Jf a Bill in Chancery be exhibited againſt a Peer, the 
Ca. 163, 224. Courſe is firſt, fo2 my Lozd Keeper to wiite a Letter to him, and 


if he doth not anſwer, then a Subpœna, and then an Oder, to 
ſhew Caule why a Sequeſtration ſhould not go; and if be i! 
ſtands out, then a Sequeſtration: Foz there can be no Pzoceſs 
of Contempt againſt his Perſon. 803 THER FRM 3 
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Clobberie's Caſe. 


N one Clobberie's Cale it was held, that where one bequeathed 
fa Sum of Boney to a Moman, at her Age of 21 Yeats, o; 
Day of Marriage, to be pafd unto her with Jntereſt, and ſhe died 
befoze either, that the Boney'ſhould go to her Executo2 ; and was 
/ do decreed by my Lozd Chancelloz Finch. - ' $4 
%. But he laid, Ie Money were bequeathed' to one at his age of 
Cid, Peatsz if he dies befoze that Age, the Money is loff. 
On the other Side, Jf Money be given to one; to be paid at 
the, Age of 21 Years; there, ik the Party dies befoze, it ſhall go 
to the Executozs. aten | 1 


( 772 ele f 


Vol. II. Caſes adjudged in the Court of Chancery. 343 ; 


Termino Sancti Michaelis, Anno 30 Car. II. 


In Cencatleria. ; 


Haymer Vid. verſus Hamer. 


HE Cale was thus, 


The late Dusband of the Plaintiff, befoze theft Mar- deln Ekas, 
riage, had entered into Articles with the Plaintiff where- Rep. 145, 
by jt was agreed, that cextain of the ſaid Haymer's Lands ſhould ''*: = 
be ſettieÞ befoze the Martiage. (which was then intended between 
them) ſhould be ſolemnißen, upon him and the Plaintiff, and the 


Þeirs of his Body by the Plaintiff, but died befoze the Settle- 
ment was Made. 


Jn Purſuance of the ſaid Articles the Plaintiff married him, 
and after his Deceaſe the Plaintiff exhibits her Bill, to have thoſe 
Articles executed $ hic was decreed accowingly againſt the 
Þcir at Law of the Þugband. 
- *Altho it was objefted, that the Articles being to make the Set⸗ See 1 Chen, 

tlement befoze Marriage, ft was a Maver of the Benefit ot * ah 
them, the Plaintiff marrying befo2e it was done; and the Nlain⸗ Hob. 216. 
tiff being the fole Party with whom they were made, her Mar- 

riage with the other Party befoze thep were perkonned, was a 

Releaſe in Law. 


j Note, ve Londs were moxtgaged to one that hav no Notice 

t e t c Eg. ; 1274 

At was decreed, that the Piaintitt ſhouiy reveern, and Hold fo? 1 Chan. Ca 
ber Life, and that her -Erecutozs Gould vetain the Land till the + n 
Money was raiſed that ſhe had been out upon the Redemption. 


OP 


Termino 


7 44 Caſes adjudged in the Court of Chancery. Vol. 11 


Lev. 220. 
C. 
See 2 Sand. 


Termino Sancti Hillarii, Anno 31 & 32 Car. II. 
In Cancellaria. 


Sir Oliver Butler's Caſe. | 


Pon a Scire facias to repeal a Patent granted by this King 
to Sir Oliver Butler, f02a Market to be kept at Chatham; 
reciting, that there was an Ancient Market long before 


2 Keb. 465. kept at Rocheſter, within half a Mile of Chatham, and that 


there was an ad quod damnum taken out befoze the new Patent, 


and the Jnqueſt thereupon taken, found it not to be to the Da- 
mage of any, and that it was executed by Surpize and without 
Motice; and that notwithſtanding it was to the great Damage 


ok the fozmer Market, &c. 


To this Seire facias Str Oliver Butler demutred:” / 
And it was argued by his Counſel, that this Patent could not 


be repealed, becauſe it was pꝛeceded by a Grit of ad quod dam- 


num ; whereupon it was found to be to no Bodys Damage, and 
that ſhould contiude all; oz at leaſt, the King could not bing a 
Scire facias to repeal his own' Patent. 

But the Low Chanceiloꝛ Finch (aſſiſted by North, Chief Juſtice 


ok the Common Pleas, and Juſtice Jones) gave Judgment f02 


repealing of the Patent: Foz the Return of ihe CArtr of ad quod 
damnum, was not concluſive, and here by the Demurter it is 
confeſſed to be to the Damage of the koꝛmer Market. And where 


a Patent is granted to the Pyejudice of the Subjed, the King of 


Right is to permit him, upon his Petition, to Uſe his Name f02 
the Repeal of it in a Scire facias at the King's Suit, and to hinder 
Multiplicity of Actions upon the Caſe; fo2 ſuch Ation will lie not- 


wi hſtanding ſuch void Patent. 


Termino 


he would go beyond Sea to 
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Termino Sanctæ Trinitatis, Anno 32 Car. II. 


In Cancellaria. 


—— r — Y 


TE Sir Jerom Smithſon's Caſe 


* 
m = 


Ig \ | Motion was made fo a Ne exeat Regnum againſt Sit je- Ne exeat 


rom Smithſon; fo2 that his Wife had ſued him in the Ec- deen 

cleſiaſtical-Conrt fo2 Alimony, and it was ſuſpe#ed that Cet. © 
avoid the Sentence: And the CUrit Chan. Rep. 

was granted. f rn 


And the Lozd Chancelloz ſaid, That it had been ſo done before + 
koꝛ this Court was to aid the Eccleſiaſtical Court in ſuch Caſes. 
And likewiſe the Court being infoxned of his ill Uſage of hig 


Wife, a Supplicavit de bono geſtu was granted, 


3 My Lord Hollis: Caſe. 
05 Paſch; Anno 26 Car. II. 


M? Loꝛd Hollis s Caſe was thus: RES 

An hundzed Pounds was lent by his Lady, and in the Q.The Caſe 
Note which was firſt given fo2 it, it was wzitten that the Money cerge-d 
was to be diſpoſed-as the Lady Hollis Could direck. An Atﬀton at Chan. Rep. 
Law fo2 this Boney being barred by the Statute of Limitationg, 2.126, 

a Bill was exhibited fo2 Relief, and the Statute of Limitations 
inſiſted upon. But in regard the Money was looked upon as a 
Depoſitum, and a Truſt thereupon to the Lady, a Decree was 

obtained fo2 the Mone. | 


Sir William Beverſham's Caſe, 


E had ptirchaſed a Manoz, and a Copyhold being a little bee 
fore eſcheated, which was not intended to paſs in Demeſne, 


was left out of the Particular; yet the Conveyance was ſufficient 
to paſs it in Law. 5 


And the Uendo? exhibited a Bill to be relie ved, and obtained a 


| Decree, to hold by Copy of Sir William Beverſham. Vide 1 Roll. 


379. Averments not to be admitted in Chancery contrary to the 


| Purpozt of a Deed. 


A Anonymus. 
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Anonymus. 
Trin. Anno 31 Car, Il. 


| | T* Caſe was thus: 
J. S. made his CUil!, (his Mite being at that Time with 
Child) where he ozdered that all his perſonal Eſtate, after his 
Debts and Legacies paid, ſhouly be laſd out in Land (in Caſe he 
had a Son) and be ſettled upon his Bꝛother, fo; Pzeſervation of 
bis Name, and deviſed, That if his ite were 'delfvered of a 
Daughter, that che ſhould have 3000 l. paid her at her Day of 
Marriage, pꝛoviden that ſhe mattied with der ayother's Conſent, 
and otherwiſe but 1000 l. and allo deviſed,” Chat the Mother 
ſhould have 80 l. Part of the Intereſt of the 30001. fox the Edu⸗ 


cation of the Daughter. | | 
Daughter. 5 The Mue: 


The Teſtatoz dies, and the Wife bas a 
ſtion was, Mhether the Daughter ſhould haue the remaining Part 
ok the Jntereſt of the 30001: oz the Execiitozs ſhould have it in 
Truſt ko the Bꝛother, and fo to be laid out, Nc. 

It was ſaid fo2 the B)other, That the Father intended the 
Daughter but 3coo1. at the moſt, and that appointing 801. 
Part of the Intereſt oz her Education; excluded her from the 
reſt; _ it's a Devile, That all bis 22 Eſtate ſhall be laid 
| out, &c. 

| » Chan. Ce. . ; Cota. There is nothing to be laid out — the Debts and 
. Legacies paid; the 801. is not to the Daughter, but toꝛ the Mo⸗ 

Poſtea 366. ther. Tis taken fo2 granted, that where a Sum of Boney is 

deviſed to a Child at ſuch an Age, it ſhall have the Jatereſft in the 

mean Time, rather than the Executoꝛ bau ſwallow it but clear, 

when no Maintenance is otherwiſe pzovided foo it. 

_ The Low Chancello? decreed it foz the Daughter, and that the 
Executoꝛ ſhould account fo2 what Jntereſt ge paid the Bother. 

Note, Tho' it be ſaid, That the Money to be laid out after all 
Legacies paid; pet all, beſides what ſerves to pay the Legacies, 
ſhould be laid out preſently, — 
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Trin. Anno 31 Car. II. 


Devile of 1001. to J. S. at the Age of twenty-one Years ; 
and if J. S. died under Age, then J. N. and A. B. to have 
1001. 02 elſe the Sur vivoꝛ of them. . 
A. B. and J N. die both in the Life of J. S. and befoze the Age of 
wer off Pears, and then J. S. died under the Age ok twenty- 
one Pears. 1 . N. | | | 
The Avminifttato? of J. N. who ſurvived A. B. ſued; and oþbtain- Antea 342, 
ed a Decree fo? the 1001. koꝛ tho he died befoze the Contingency 3#5 .. 
hapned, yet his Adminiſttatoꝛ ſhould have it. | ET”, 


- 


Charles Blois & al' Plaintiffs, verſus Dame Jane Blois and Jane See the "op 
Blois Infant, Defendants. Caſe 2 Chan, 


Rep. 162, 
Mich. Anno 31 Car. II. 


163, &c. 
TJ 'vE Coſte was. .thase 2 fleets + 554 | £47 

Sir William Blois, who had Jſſue the Plaintiff and two 
Daughters by a fozmer enter, and Jane the Defendant by a ſe- 
cond Genter, upon his ſecond Marriage ſettled Lands foz the 
Jointure-of his Mike, and after her Deceaſe (in Caſe he had Jfſte 
only a Daughter) to taiſe 3000 l. foz that Daughter, to be pain 
her at the Day of Matriage, (o that ſhe married after ſirteen, 02 
otherwiſe at the Age of eighteen Years; and ik ſhe died bekoze 
either, then his Heir to have the Benet. 

Afterwards Sir William Blois by his Will deviſes the Rever- 
fion of his ſettled Lands, and all his other Eſtate, to Jane hig 
Relict, one of the Defendants, and thzee others; and ſays, That 
after the Son, by a convenient Match, chall have raiſed 9000 l. 
fo? his thxee Daughters, that then they chould let the Son, the 
now Plaintiff, have his Eſtate. TRE £0 OE 

The Queſtion was now, That if the Daughter by the ſecond 
Uenter had 3000 1. paid het, whether ſhe ſhould have any farther 
Benefit by the Settlement, and lo take a double Poztion, one 
upon the Will, and another upon the Settlement: LC 

The Decree made by my Lozd Finch was, That is the weit 
paid 9000 1. the Security by the Settlement ould be diſcharged, 
the Will being btit cumulative Security, and ſo the Defendant 
Jane tvas to have but one 30001. and be ſubjec to the ſame Con: 
tingencies with the Settlement, and gave the Heir two Pears 
Time to pap the Money; and in the mean Time Jane to have a 
third Part of the Pꝛoſits of the Land deviſed, 
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Poſt. 351. 


Vide 1 Chan. 
Caſes 285. 


Dy Low Chancello? cited one Pyne's Cale; where a Man hay 


ſecured Poztions fo2 his Childzen, and afterwards by his TUill 
deviſed to each of them a like Sum; it was held, that this would 


not ofo. their Poztions, unlels plainly p2oved that he intended 
to do ſo. 


Nota, If one ſue in Chancery an Etecutoꝛ of one Dbligo), to 
diſcover Aﬀets, you muſt make all the Dbligozs Pr, that the 


Charge may lie equal. 


- Quzre, Whether you may not fue the Punttpal, and leave out 
them that are bound only as Sureties ? But tis clear, That if 
a Judgment be had at Law againſt one Obligoz, you may ſue the 
Executoꝛ of him alone, to diſcover Aﬀets, &c. becauſe the Bond 


8 * in the Judgment. 


A 


Turner's Caſe. _ 


Mortgage was made in Fee, which deſcended to the peit at 
Law, and the Money ten Years fince paid to him. The 


Executoꝛ of the Boxtgagee preferred his Bill, and had a Decree 
fo? the Money; but without Jntereſt.. 
-By Lod Chancelloz went upon the Keaſon of the Caſe fn Lit- 


tleton, That if a Feofftpent be made upon Condition to re-enter 


upon the Papment of a Sam of Monep, and not eXxp2efied to 


mh to be paid, there (after the Death of the Feoffee) it muſt 


de paid to the Executo?, and not to the Þeir. So here, tho! the 
. Pqoviſo was to pap to the Feoffee, his Heirs 02 Executo!s ; vet 


when the Day is paſt, tis as much as if no Perſon had been ex⸗ 


prefſed, and then Cquity * folio the Law and appofat it to the 
OG 


„ 
* * 
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N gmpjopziats; deviſed to one that ſerved the Cute, and 

to all that ſhould ſerve the Cure after him, all the Tithes 
and other P2ofits, &c. Tho' the Curate was incapable 
to take by this Deviſe in ſuch Manner, foz Want of being Jncoz- 
poxate and having Succeſſion; yet, my Loꝛd Chancelloz Finch de. 
creed, That the Heir of the Deviſee ſhould be be ſeiſed in Truſt fo: 
the Curate fo2 the Cime being. b 


Broadhurſt verſur Richard! ſon & al". 


Sum bad Jflue thee Daughters, and deviſed to bis thite s. C. 2 Chan. 
Daughters 540 1. equally to be divided between them; that Rep. 253: 
{9 to lap, 180 J. a-pieres but if any of them died without a Child, 
ber Part to go to the Survi boss. 

nt of the Daughters married Broadhurſt, and befoze the Pol 
tion pald ſhe dien without Jfſue. 

Broadhorſt exhibits his Bill againtt the E xecutoz, and the two 
ſurviving Sifters,/ and had a Decree foz the 1801. Foz a Sum of 
Ponep cannot be entatled. | 


Anonymus 


F Lands be Heviſed-fo the Payment of Debts and Lediciia 14 4 

and the Reſidue ok the perſoriat Eſtate be given to the Execu / Vo; 209 

toꝛs after the Debts and Legactes- paid; the perſonal Eſtate ſhall 

notwithſtanding, as fat as it will go, be applied to the {Payment Q. rot. 3 55. 

of the Debts, &e. and the Land charged no further than is nice O 

ay to make up the Deane, 150 Vs - C2: 
52 8 


Termino i 
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. Sayle & Freeland & al Infants. 


= 


HE Bill was to tedeem a Poꝛztgage made by the Father 

of the Oeferwants. oz to be kozeclolrms : 
— The Defendants by Guardiati anfwered, ſetting foth, 
That their Gzandfather was Cſeiſed in Fee, and made a Settle: 


ment, whereby he entatled the Eſtate; but with a Power of Revo: 


cation by any CUriting publiſhed under his Hand and Seal in the 

Neſence of thzee Mitneſſeeee ss. 
vide 10 Co. . And the Caſe was; That he made his TUtil under his Hand and 
144.5croop's Deal, wherein he recited his Power, and declared that he revoked 
| _ the Settlement; but the Will bad but two'Witneſſes, which ſub- 
Kit (Cribed their Names, tho a third pzeſent, and died. The Lands 
Lee. deſcended to the Father, who made the Boztgagez and the De⸗ 
3 Chan. Ca. fendants claimed by Uirtue-of the Entalll. 


* 


Nonne. The Decree was, Ehat the Bortgage · Money ſhould he-paid. 


Firſf, By Lozd Chancelloꝛ ſain, That here was an Execution of 


the Power in Striänels, tho the third Witneſs. did not ſabſcribe. 
Secondly, Ik there had not, that-Equity ſhould help it in ſuch 
a little Citcumſtance where the Dwner of the Eſtate had fully de⸗ 
clared his Jntention: There is a Difference where a Ban has 
Power to make Leaſes, &c. which ſhall charge and incumber a 
third Perſon's Eſtate, ſuch Powers are to have a rigid Conſtruc- 
tion; but where the Power is'to'diſpoſe of a Man's own Eſtate, 
it is to have all the Favour imaginable. | 
here Tenant in Tall did 


2 Roll. Rep. It was offered by the Counſel,” That w 

434- bargain and ſell his Eſtate, that ſeeing he had Power over it, not. 

1 Lev-239: withſtanding: there were no Fine and Recovery; a Court of Equi- 

171. tp ſhould decree againſt the Weir. 1 Chan. Ca. 294. "rg 

Hob. 203 But mp Low Chancelloz ſaid, Chat he would not ſuperſede 

a $0%%379- Fines and Recoveries; but where a Pan was only Tenant in 
Tail in Equity, there this Court ſhould decree ſuch Diſpoſition 
good; fo a Truſt and cquitable Intereſt is a Creature of their 
own, and thercfoze diſpoſable*by their Rule, Otherwiſe where 


the Entail was of an Eſtate in the Land, 


Note, 


3 
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Nota, Jn the Caſe ſupra, That the Court would not decree the 
Inkants to be fozecloſcd till they came of Age, (tho'ſometimes tis 
ſo done;) becauſe this Boztgage depended upon a diſputable Title, 
and ſo no Money could be expected upon Aſſignment of it over. 


—_— — 


Termino Paſchæ, Anno 33 Car. II. 
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Sir Thomas Littleton's Caſe. 


IA this Caſe my Lom Chancelloz declared. 
| 1. That it was a conffant Rule, That the Money to be Ante 348. 
paid upon Moztgages in Fee, whether fozfeit o; not befoze * Chan. Ca. 
the Death of the Moztgagee, that it ſhould go to the Executoz. 
2. Ik a Man had Lands in Fee, and other Lands moꝛtgaged 
to him in Fee; by a Devile of all his Lands the Mortgage would 


pals, | 20h 5 
ad but the Truſt of a Moztgage of Lands in D. 


3. Ma Yan h | 
and hay other Lands in D. by a Deviſe of all his Lands in D. the 
Truft would paſs : But here a Cat deviſed Lands to J. S. in D. 8. 
and T. and all his Lands elſewhere, when he had a Boztgage of 
Lands that did not lie in D. S. oz T. which were of moze Aalue than 
the Lands in D. S. and T. The Decree was, that the Moztgage 
ſhould not paſs; fo2 he could not be thought to mean, to compꝛe- 
hend Lands of ſo much Aalue under the Coz (elſewhere) which 
is like an (&c.) that comes in currente calamo; and beſides, that 
there were ſome other Circumſtances in the Mill that did ſeem 
as if he intended not to paſs the Yoztgage-Lands, — 


5 Anonymus. 


Bill was erhibited, ſetting kozth, That the Defendant in a 
Replevin had avowed fo2 a Rent-charge; and Jffue wag 
taken thereupon, upon the Seiſin of the Gzantoz, and it was 
found foz the Defendant. | | 
Thich Uerdi# the Plaintiff complained of, alledging that the 
Rent pzetended to be granted, had not been paid in fifty Pears, 
and other Circumſtances, to render the Gzant ſuſpicious, &c. 


The 


263. 


ton. 
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<7 The Low Chancelloz decreed, That there ſhould be a new 
Trial, the Complainant paying the Coſts of the fozmer. 
Note, This could not have been tried again at e rer becauſe 


the QUervi# in Replevin is concluſive. 
| Cage verſus Ruſſel. 


Feme Covett having Power by her caill to deviſe certain 
1 Lands, deviſed them to her Executozs to pay 500 l. out of 

8 * to her Son, when he ſhould attain the Age of one and t wen. 
ty Pears; pꝛobided, that if the Father of the Son did not give a 
caffcient Releaſe to the Executozs, of the Goods and Chattels 
remaining in ſuch an Houle, then the Deviſe of the 500 l. ſhould 
be votd and to go to the Executozs. 
- After her Deceaſe, a Releaſe was tendered to the Father, who 
refuſed it; and then the Son erhibits a Bill againſt the Father, 
and the Executo2s fo2 the 500 l. and to compel the Father to te. 


leaſe. 
The Executoꝛs in their Anſwer inſiſted. upon the Refuſal as q 


Foxfeiture of the 500 I. 

And the Father ſaid, That tho' be ban fo ſome Reaſons befoze 
refuſed, he was now ready to releaſe. 

The Low Chancelloz decreed. the Poyment of :5e 500 l. and 
faid, that it was the ſtanding Rule of the Court, That a Fonte. 
ture ſhould not bind where a Thing map be done afterwards, o; a- 
ty Compenſation made fo2 it. As Where the Condition was to 
1 Mod. 86, pay Monep, 02 the like. But in the Cale of Fry and Potter in the 
300 26. 22D of Car. 2. (which ſee at large in the Modern Repozts) where 
1 V-nr. 19s. A Devile wag of an Houle, upon Condition that the Deviſee 
2 Lev. 21. ſhould marry with the Conſent of thzee Perſons, and ſhe married 
"5 * without Conſent, it was an immediate Foxfeiture z fo2 Pattiagt 
2 Chan. Without Conſent was a Thing of that Mature, that no after Sa. 
Rep. 26. t(g8fattion could be made fo it: But if where there is a Devils 

over to a third Perſon, after a Foxfeiture by the firſt, a Foe 
ture in ſuch a Caſe would be generally binding z but here tis (ald, 
that it ſhall go to the Executoꝛs, 8c. which was not to be conl: 


dered, becaule it is no moze than what che Law implied. 


1 Chan. Ca. 


1 Chanc. 
Rep. 127. 


1 


0 
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and his peirs, 02 to leave him 801. in Money; and fo? the true 


Termino Sancti Michaelis, Anno 3 3 Car. II. 
In Cancellaria. 


Anonymus. 


ge — 250 1. to bis Son, and makes his ite — Nelſon's 
Executrix, who marries another husband. 3 
In a Bill bzought againſt them fo2 the Legacy by the 
_ 1 Defendants would have diſcounted Maintenance and 
ducation, | 
Which was not permitted by the Court, ſo as to diminich the 
pzincipal Sum; fo2 it was ſaid, that the Bother ought to main⸗ 
tain the Chun. But a Sum of Boney paid ko the Binding of 
bim out an Appꝛentice was allowed to be diſcounted. 


Note, It is the Courſe here, that where a Ban dies in Debt, 
and under ſeveral Jncumbzances, (viz.) Judgments, Statutes, 
Mortgages, &c. and the Heir at Law buys in any of them that 
are of the firſt Date; if thoſe which have the later Securities 
prefer their Bill, the Incumbꝛances bought in ſhall not ſtand in 
their TAN ko mote than the Peir _ paid fo2 them. 


Goylmer verſus Paddiſton. 


1 Caſe was thus: 

Thomas Goylmer fn 1653. being ſeiſed of certain Lands hs 3 Chan, 
in Fee of the Ualue of 14 1. per Annum, and there being a Par- , 
riage in Treaty between the Plaintiff (the Bzother of Thomas) Poſtea 3564, 
and Anne Wells, the ſaid Thomas did make a CUriting, ſealed 363. 
and delivered by bim; which was to this Purpoſe, (viz.) That 
if the — takes Effect between my Bꝛother and Anne 
Wells, che being woꝛth eightſcoze Pounds, J do pꝛomiſe, That 
if J die without Jſſue, to give my Lands in, &c. to mp Bother 


Perfoꝛmance of this, I bind my Self, my * Executoꝛs and 
Adminiſtratozs. 


22 1 Alter 
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_ 234, 244 Marriage) and did afterivatds deviſe the Land to her in Fee, and 


Marriage After which the Bother, er, (the now Plaintiff) and the ſaid Anne 
er 1 — 11 and ſhe was wozth eightſcoze Pounds: 
be perform- But T 14577 did aftet warde marry, and ha no I: 
Ewa... het did ſettle the Lands upon his Mike fo2 Life, the Remain: 


2 Its. der to his own right Heirs (this was a Jointure (ſettled befoze 


-61, 40, - died without Jfſue. - 
| His Aike afterwards deviſed it to the Defendant's Wife in 
Fee; and now the Plaintiff exhibited his Bill to have the Land 
conveyed accozding to the Agreement above. 
But fo2 the Defendants it was much inſiſted upon, that this 
bring to ſeffle the Lands, in Cate Thomas ſhouly die without Ic: 
ſue, it ould not be regarvev in this Court; foꝛ the Execution of 
a Truſt of @ Remainder 02 Reverſion in Fee, upon an Eſtate=tafl 
theft not be tompelied, betauſe it is (abject to be deſtcoyed by the 
Tenant in Tail, as here Thomas might have done, in Caſe be had 
made a Settlement accoding to the Impozt ot that CUriting, 
who ktherefoxe could not have deen compelled himſelf to Have exe⸗ 
cuted this Agreement. 
* the Lozd Chantelle: Rach detr te the Land fv2 the Plain⸗ 
becauſe it was p2oved that the Marriage with the Plaintiff's 
=4Y was in Expexation of the Perfodmance-of this Igreement, 
bn bv Me. to have tft The rrry- the N ik he 


- 
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Collet verſus collet. 


XI 111iam Fox having thꝛee Daughters, Mary, Elizabeth änd : Chan. ca. 
Martha, (the Two latter being married, and the firſt d 110. 


(Uidow) by his Mill deviſed in theſe Wozds, (viz.) 

I give Martha my Daughter the Sum of 4001. to be paid unto 
her by my Executors within one Year next after my Deceaſe; But 
I Will, and my Deſire is, that Coznelius Collet (the Husband of 
Martha) upon the Payment of the ſaid 400 l. ſhall give ſuch Se- 
curity as my Executors ſhall approve of, that the ſaid 400 l. ſhall 
be laid out within eighteen Months next after my Deceaſe, and 
purchaſe an Eſtate of that Value to be ſettled and aſſured upon her 
the ſaid Martha, and the Heirs of her Body lawfully begotten. 


And in the Cloſe of his Will were theſe Cows following: 
VIZ. | 
I Will, That after my Debts which I ſhall owe at the Time of 
my Deceaſe, and my Funeral Expences, and the Probate of this 
my Will be diſcharged ; then I do * all the reſt of my Perſo- 
nal Eſtate unbequeathed, to purchaſe an Eſtate near of as good 
Value as the ſame Perſonal Eſtate ſhall amount unto, within one 
Year next after my Deceaſe. Which ſaid Eſtate ſo to be purcha- 
ſed, I Will ſhall be ſettled and aſſured unto and upon my ſaid 
three Daughters, Mary, Elizabeth and Partha, and the Heirs of 
their reſpeQive Bodies lawfully begotten for ever; or otherwiſe 
my ſaid Daughter Marty, and the Husbands of my ſaid two o- 
ther Daughters Elizabeth and Martha ſhall, for ſuch Moneys as 
they ſhall receive of my ſaid Executors, for the Overplus of m 
Perſonal Eſtate, enter into one or more Bonds in the double Sum 
of Money as each Part ſhall amount to (the ſame being to be di- 
vided into three Parts) unto my ſaid Executors, within eighteen 
Months next after my Deceaſe to ſettle and aſſure ſuch Part or Sum 
of Money as each of them ſhal] receive and have by this my Will 
for the Overplus of my Perſonal Eſtate, unto and upon the Child 


and Children of my ſaid Daughters, Matp, Elizabeth and ar- 
tha, Part and Part alike. 


22 0 | Martha, 
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Martha, the Mike of Cornelius Collet died within ſix Months 
after the Teſtatoz, leaving Iſſue only a Daughter, who died with: 
in four Months after the Pother; the other two Siſters ſurvi: 
ving. 1 
Cornelius Collet took out Letters of Adminiſtration both to 


Martha his Wife, and likewiſe to his Daughter; the four hun- 


dꝛed Pounds, and likewiſe the Overplus of the Perſonal Eſtate, 
being unpatd 02 diſpoſed of. | 
Cornelius Collet preferred his Bill againſt the Executozs and 
the ſurviving Siſters, and thereby demanded the 400 1. and like: 
wiſe a third Part of the Dverplus, which amounted unto 700 1, 
And the Cauſe came to be heard befoze my Loꝛd Chancelloz upon 
Blll and Anſwer, who vecreed the 400 J. to the Plaintiff; but ag 
to the Surplus of the Eſtate the Bill was difmifled, altho' it was 
much inſiſted on fo2 the Plaintiff, that he might have given Bond 
to ſecure the Surplus fo? his Child, and ſofrom the Child it would 
bave come to him as Adminiſtratozt But ſeeing that no Jntereſt 
could veſt in the Child till the Election were determined (it not 
being material as to this Point, Whether the Executozs oz the 
Pusband had the Election) the Father could not claim it as Ad- 
miniſtratoꝛ to the Chuld. And then ff the Boney had been lald 
out in Land, and the Settlement, accowing to the Ditefton of 
the Mill, the Þugband would have had no Benefit ; fo? there 
would have been a Joint Eſtate fo2 Life fn the Daughters with 
ſeveral Jnheritances, and no Severance of the Jointure by the 
Marriage and having Jſſue, Co. Inſt.—and fo no Tenant by the 
Courteſy, - Therefoze as to the Surpluſage the Bill was decreed 
Note, As to the 400 l. the Oꝛder of mp Lozd Chancelloꝛ was, 
— Intereſt ſhould be paid fox it from the Time of bzinging the 
117% | 
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Weſt verſus The Lord Delaware. 


EST, heit apparent to the Lozd Delaware, exhibited his 
Bill againſt the faid Lozd, ſetting fo2th, N 
That upon a Marriage agreed to be had between him and the 
Daughter of one M2. Huddleſton, with whom he was to have 
20000 l. Portion, the Loꝛd his Father articled to ſettle Lands of 
ſuch yearly Ualue fo2 the life's Jointure, fo2 theit Maintenance, 
and the Þeirs of their Bodies, & c. That the Mike being now 
dead (and without Jfſue) and no Settlement made, the Bill pꝛap⸗ 
ed an Execution of the Articles, and a Dilcoverp of what Incum⸗ 

bzances there were upon the Lands ſettled. 

To this my Lom Delaware anſwered, That he never intended 
to ſettle Lands, but fo2 the TWife's Jointure only, and that the 
Plaintiff her Þusband was not named in the Articles, and ſo was 
adviſey, Pe needs no Settlement; and (pon that Reaſon the 
{Plaintiff could not require him to -viſcover Jncumbzances. 

An Exception being taken to the Anſwer, fo2 that it did not dil⸗ 
cover any Thing touching Jncumbzances, it was argued befoze 
my Low ; and foz the Defenvant'ft was alledged, That by the 
Coutſe of the Court the Time of the Oiſcovery ſhould be when 
the other Point was determined; fo2 if that be fo2 the Defen- 
dant, then no Diſcovery can be required ; but if otherwiſe, then 
the Defendant fhall be put to anſwer Jnterrogatozies, as is uſual 
in Caſes of like Mature: And it cannot be objefted,, That the E- 

ſtate be charged with Incumbzances ſince the Bill, becauſe 
they will be of no Avail; : | 2 
On the other Side it was ſaid, That this would create great 
Delay; fo2 upon the Diſcovery of Incumbꝛances other Parties 
muſt ve made to the Bill, and therefoze this Caſe differed from 
the Caſe of Account, which concerns the Defendant himſelf only; 
but the Queſtion now is only foz the Baking pzoper Parties, 

The Court ozdered, That a further Anſwer ſhould be made. 


Nota. Jf a Man deviſeth, That luch a Sum of Money ſhall be 

paid out of the P2ofits of his Lands, and the P2ofits will not a- 

mount to the Sum, in ſuch Caſe the Land may be ſold, 3 
| OC 


See N. Chan. | 
Caſes 397z | | 
444 | 


Deviſe of 
Rents and 
Profits is a 
Deviſe of the 
Lands. 

1 Sal k. 228. 
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Caſes e in the Court of Chancery. Vol. II 


2 Chan. Ca. 
145. S. C. 


Vide 1 Chan. 
Ca. 257. 
Chamber- 
lain's Caſe. 


4 Mod. 226. 
1 Lutw. 622. 


vide N. 
Chan. Ca. 
60. 264, &c. 


Noell 1 verſo Robinſon. 


Toe Plaintiff's Father being leiled in Fee of a fozeign 
Plantation, deviſed it to the Plaintiff, and made the De: 
fendant Executoz, 
The Erecuto? lets it fo2 Pears, reſerving Rent in Truſt fo? 
the Plaintiff, who now erhibited his Bill to have his Rent. 
The Defendant confeſſed the Devile of the Teſtatoz, and the 


Leaſe made by himſelf, but ſaid, That great Loſſes had fallen up: 


on the Teſtatoz's Eſtate, and that he pald and ſecured (which fs 

Dapment in Law) fo2 the Oebts of the Ceſtatoꝛ to a great Ualue, 

and that he hoped he ſhould be permitted to reimburſe Himſelf by 

the Receipt of this Rent, notwithſtanding the Mentioning of the 

Truſt, as afozeſaid. 

— 8 came to bearing, and the Court decreed fo? the 
aintiff. 

Foꝛ aitho' a Legatee ſhall refund againſt Creditozs (if there be 
not Aſſets) and againft Legatees, all which are to have their Þo- 
poꝛtion where the Aſſets fall ſhozt; pet the Executoꝛ himſelf, after 
his Aﬀent. ſhall never bing the Legacy back: But if he had been 


ſued and paid it by the Decree of this Court, the Legatee muſt 


have refunded ;-as a Debtoz to a Bankrupt pays him voluntarily, 
he muſt pay him over again. Otherwile of Payment by Compul- 


Note, My Low Chancelloz ſaid, That if they give Sentence fo 
a Legacy in the Eccleſtaſtical Court, a Pꝛopibition lies, unleſs 
they take Security to refund, 

Note alſo in this Caſe, That tho' it be an Inheritance, yet be⸗ 
ing in a fozeign Country tis looked upon as a ener to pay 


Debts, and a teſtamentary Thing. 


It was objected, That this could not be taken fo2 an Aſſent ; 


'fo2 if ſo, how could the Teſtato? let it? 


But the Court ſaid, That it did tantamount to an Aﬀent, and 


being a lawful Act a little Matter will be taken fo2 an Allent. 


Anonymus. 


A Bill was exhibited by the alügnees of Commiſſioners of 


Bankrupts, to have an Account againſt the Defendant of 
the Bankrupt's Eſtate. | 
The Defendant .pleaded, That he was but Servant to the 
Bankrupt, and had given an Account of all to his Maſter, and 
likewiſe had been examined bekoꝛe the Commiſſtoners upon the 
whole Matter. 


3 : Upon 
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Upon Hearing this Plea, my Low Chancelloz over-ruled it, 


and oꝛdered that he ſhould anſwer, 


F a Man makes a Leaſe, 02 deviſe an Eſtate fo2 Pears (he $ce N.Chan. 


being ſeiſed of an Eftate of an Inheritance) fo: Payment of * 53, % . 
See 2 Chan. C07 e 


Debts ; if the P2ofits of the Land ſurmount the Debt, all that 
remains ſhall go to the Heir, tho not lo expzeſs'd ; and albeit it Nep. 293. FT 
be in the Caſe of an Executoz. ; ; 
ee Ln Hen & Gove c Kewt Get Drone lime y r aggro] 4 


note 5 fed So C£<p — ntra. | 
Ou wud = + ona Tyſon. = 


The Plaintiff in the Life of his Father, being about: Chan ca. 
twenty-ſix Pears of Age, and having Orcafion fo2 Monep, p2evalls xo v. Hin. 
with the Defendant to let him have in Mares to the Galue of = Chan. Ca. 
4001. and gives bim Bond foz 800 1. to be paid if he ſurvived his 135... 
Father; (at which Time an Eſtate would befall him of 5000 J. per Abr. 430. 
Annum) and he having ſurvived his Father, he preferred his Bil 
— the Defendant, to compel him to take his principal Money 
an tereſt. ps — 5 
And tt was p2oved in the Caſe, That the Defendant was in⸗ 
foamed at the Time of this Bargain, that the Father was ill, and 
not like ta live, (and he did live but a Pear and Half aftet) and 
that one Sriſted, a Ban very infamous, was employed in the 
Tranſazion of this Bargain. # 
Aud the Plaintiff obtatned a Decree in the Time of the Lo 
Chancelloz Finch. yh dag Ha 
And nom upon a Petttton to the Lopd Keeper North, the De- 
kendant obtained a Re-hearing. 12 | 
And in Baintenanre of the Decree it was alledgen, That the 
Hazard wWhtrh was tun mas very fittle, and ſuch Bargains with 
Heirs were much to be uiſcoamtenancey. 
The Lozd Reeper affirmed the Decree 4 but ſaid that he would 
bunt, uled ag a Pzxecedent fo2 this Court to ſet alive Mens 
7 Ne) NN 
But this Caſe having received a Determination, and the De⸗ 
fendant having accepted his pzinctpal Boney and Intereſt there- 
upon, and there being only a flight Omiſſion in the Enrollment 
of the Decree, (which if it had been done had pzevented a Re-hear- 
ing) and the Defendant having delayed his Application to him by 
Petition, he would not now ſet the Decree aſide. 


Termino 


296; but /g 84) 

omnlo of 1 
[Pit lol eng! WW 
Ae fe 0 


| 1 8 Vol. II. 


Termino Paſchæ, Anno 35 Car. II. 
I Cancellaria. 


Hodges verſus Waddington. 


pe Cale was thus: 
An Executoz waſted the Teftatoz's Eſtate, and made his 


133. Will, wherein he deviſed divers of his own Goods, and 

2 Chan. Rep. made his Son Erecutoz, 

; Chan Rep., Afterwards a Duit was commenced agaiuſt the Son, to bing 

2 him to an Account fo2 the Eſtate of the firſt Ceſtatoz, which was 

N. Chan. waſted z and depending that Suit-the Son after the Bill bzought 
cents againſt him by the Legatee of dis own Goods, delivered them to 

the Legatee, and alſented to the Legacy. 

After which, upon the Account againſt the Son, it appeared that 
the ürſt Executo2 had waſted the Goods of the firſt Teſtatoz to 
ſuch a Galue. 

And then the Party, at whoſe Suit the ſad Account was, and 
who was to have the Benefit thereof, together with the Son and 

Executoꝛ of the firſt Executo2, preferred a Bill againſt a Legatee 
of the Goods to make him refund, and obtained no Reltfef ; eſpe- 
cially fo2 that he had made the Executo? Plaintiff, who thould 
not be admitted to undo his own Aﬀent. 
But Liberty being given to bzing a new Bill againſt the Lega- 
tee and the laid Executoꝛ, the Cauſe came to Þearing, and ft was 
decreed, That the Legatee ſhould refund: So that one Legatee 
that is paid, ſhall not only refund againſt another; but a Legatee 
ſhall refund againſt a Credito2 of the Teſtatoz, that can charge 
an Executo? only in Equity, (viz.) Upon a Waſting by the firſ 
Executoꝛ: But if an Erecuto2 pays a Debt upon a ſimple Con- 
tra, there ſhall be no Refunding to a Creditoꝛ ok an higher Na- 


ture, 
Note alſo, The Puncipal Cale went upon the Jnſolvency of 
the CTxecutoz. - | 


Anonymus 


— — — — — — ps 
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Anonymus. 


Bill was brought, ſetting foxth a Deed of Settlement of 
Lands in Cruſt. and to compel the Defendant, who was a 
Truftee therein nominated, to execute an Eſtate. [ 
The-Defendant by Anſwer ſays, that he beleived that there was 
ſuch a Deed as in the (aid Bill is ſet fozth, &c. 
And upon the Hearing they would have read a Deed fo? tbe Plain · 
tiff, tho not pꝛoved. (but upon a Commiſion taken out only a. 
gainſt another Defendant to the "Bill ſuppoſing it to be confeſ- | 
ſed by the 'Anſwer. - 
But the Court would not permit the Reading of it ; fo the 
Confefling goes no further than what is ſet fozth in the Bill, and 
will not_warrant the Reading of a Deed p2oduced, altho' it 
bath ſuch Clauſes in it. 


40 & S Anonymus. 'S 
A* was pzeferred againſt one, to diſcover his Title, that A. CIA Sh 
B. might be let in to have Execution of a Judgment. Lord Chan- 


The Defendant pleaded, that he was a Purchaſer foz a valua- ler ſaid, 
ble Conſideration z. but did not et fozth, that he had no Notice. 1ible Rule, 
of the Judgment. that a Pur- 

And it was 6ver ruled; fo tis a fatal Fault in the Pleg; — erftener 

- ,  Confideration ſhall never without Notice diſcover any Thing to hurt himſelf, 


Bird werſas. Bl ofle. 


Toe Caſe was thun: 
One wzote a Letter, MEE bis Ant to the enger See 2 Chan. 
of his Daughter with J. S. and that be would give her «5001. And 205 ab, 
afterwards by another Letter, upon a further Treaty concerning the ** 
Parriage, be went back from the Pzopolals of his Letter. nd 
1 who ome S that bf would agree to what was 
zopoſed in his etrer, - | 
This Letter was held a ſufficient P2omiſe in Writing, within 
the. Statute of 29 Car. 2. called the Statute againlt Frauds ann 
Perjuries, and that the laſt Declaration had let the TOP in 


F* ark W up again, 


abi” 


7 pere a Pan buys Land in another's Name, and paps «$al.676,7. 
+ "Boney, it will be in Truft fo; him that pays the Money. 
tho' no Deed declaring the Truſt, koz the Statute of 29 Car. 2. 

ralley the Statute of Frauds, doth not extend to Trults, ratſed 

by Operation of the Law. 


Aa Azonymus 


__ ca A ER. nn tc. 4 A n 
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EF Cales adjudged in ce Court of — Vai II 11 


Anonymus. 


— de bqnis non of the Canulſee of. 3 Statute 
(ad agreed mith the Conuls?, to-aflign it in Conſideration of 
a Sum of Honey mich upon the ſald Agreement the Conuſors hay 
cavenented £9; pay.t9: him, His: Execute 0 @winiſratozs 3 and 
then the Admintſtratoꝛ died. In Gs tal 30403 u as 00 
te Court decreed the Money ta be paid to the Executs2 of the 
ApmwiGraton, and not ta the new Apminiſtrate? de bonis non: 
altho before tbe; Extent»it could not be affigned at Las. 
. Sed Nota, That 5 were not Debts of the irn Inteffate ap- 
dünne! 30 en t ning e lune 22h A 1401 317 
nene 9 97 JO en an 147 | 
JI ufj/t PCain90 Cale 22 ** Iren 
l | 3} 11] C 1::ul.Z Cin 


Termino 0 Sh meu ane 35 & 36 Car IL 


wi trio. U e 4 "In 4 lr. „ 12463: 4 
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15 A 3th "Y G £0] ; 


eben pat 8 00 rt " utton'or 
be" telates Eltotes, unon tue At of 23, Car: „ 


M rwd os r Sir Thomas Draper” MI" ver fur b Qbinther. 


T ÞE Bill ſets foxth a Contrad unber Seal with the Defen- 
dant, fo; making of a Leaſe of 7755 Lands, tt in Middlc- 
ci Phe Detem to have Phe ee, th 4 "ne Mr ent, 
£6 ons rape Chorry of of 14 2. and 14 
jap kalte and hoer THR Dire $000 
7 tl a 10 an 
4 Scholar, their 


. 2) : 112 1 5 n n ee W Ti 
i if Jy 6 An 1 Kay 75 is, ſive de Ae Banco, 


29 277 t. 75 the Confirma- 
hy a hts . to the t A. a. 


an of £0: Fzabcth'; and cc cons 
And it came to be argued befoze r hy Cont Keeper” Guildford, 


22 Febr. 1683. and the Pleg was over - ruled, becauſe the Charter 
os Noperly t to be ertended'to Matters at Common Law only, 


Eau 192 1 10 a in ſuch Caſes, and 


22 


O& a Colleen Or. 
Go 


YO os as. to 
cs 9 307 Dns — Apa 
; Tt Ann 11165 5% &* 2117 n. 
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Again, Conuſance of Pleas is never to be allowed, unleſs the TH! 
Jnferio? Jurisdi#ton can give Remedy. Here they can only ex · | 104 
communicate o2 impziſon; but cannot pzoceed to Sequeſlration e 1941 
Lands in Middleſex. ; 

Ik the Batter lap only in Damages; it might be allowed to 
them, becauſe the Jurisdidion ts given over all England; but this 
is not to be intended where the Suit is fo2 the Thing it ſelf, and 
when 'tis out of their Reach. of 

APzecedent was cited in the Pear 1663. befoze my LozyClaren- | 45 _ 
don, Chancello!, aſſtſted with Hale (then Chief Baron) and Juſtice For the Caſe 
Wyndham, where the Plea was over ruled. Vide in the 3 Cro. 73. ay v6 gr 
Wilcocks and Bradell's Caſe, and Hallie's Caſe 87. | Nelf Chan. 


Sir Robert Reeve's Cafe. 


0 In Robert Reeve, upon his Batriage with his ſecond Mike, ng 1 Chan. 
ſettled a Jofnture of divers of his Lands in Suffolk, which be 5.2%. „. 
had befoze charged with his Daughter's Potion, (viz.) 2000.1. Ward. 
(which Daughter he had by a fozmer (Aike) and by his laſt Till he. Nel Abr. 
mentioned that the ſaid Jointure-Lands were lo incumbzed; and 
therefoze he deviſed certain Lands he had in Bickerton in Yorkſhire 
to his Wife, in lieu of luch Part of the Suffolk Lands as were 
charged with the Poꝛtion, in Caſe ſhe would accept thereof. 

But after his Occeaſe it appeared, that the Lands in Bickerton 
were not equivalent in Ualue to the Suffolk Lands; and therefoze 
ſhe held to the later, and was not pꝛejudiced by the Charge of the 
Portion, becauſe it appeared to be a voluntary Settlement. 
Nota, In this Cafe the Lozd Keeper decreed. that the Poztion 1 Chan. ca. 
ſhould be charged upon the Bickerton Lands, fo2 ſo much as it was 295. 
defeated by the Settlement in Jointure of the Suffolk Lands; 


— 


„ Anonymus. 


Ne deviſed his Lands to J. S. in Fee, in Truſt fo2 Katharine 1 Chan. ca. 
—— and the Heirs of her Body; and if Katharine died with⸗ 

out Iſſue to Jane — fo2 Life: And in another Claufe fn the 

Mill he deviſed, that if Katharine died without Jfſue, and Jane 

be then deceaſed; then, and not otherwiſe, he gave the Land'to 

Katharine died without Iſſue, and Jane furvived her and died. 
A Bill was bzought by J. N. againſt J. S. and the Þeir at Law 
of the Teſtatoz, to have this Truſt executev. 


Aa 2 2 5 | Py 


"Tag eee the Courr of eee . II 


| My Lo2d Keeper decreed it to; J N. altho' Jane ſurvived Katha- 
rine; cauſe the Mozds (if Jane be then deceaſed) ſeemed to be 
put in to expꝛeſs his Meaning, that Janeſhouid be (ure to have 
it fo2 her Like, and that ]. N. 4 not habe it till che wete 
dead; and allo to ſhew when J. N . ſhould have it in Poſſeſſion. 


* 
1 m th. 1 a gf AY — * * * 
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Termino Paſchæ, Anno 36 Car. II. 
In Cancellaria. 
William Ragget and his Wife verſus William Clarke. 


Plea of Oc- E Caſe wag thugs: 
8 al- icholas Wheeler was ſeized 3f a Parcel of Land fo? his 
—_—_ own Life, and the Lives of two others, and pꝛevatled with 
the Defenvant to be bound with him fox a Sum of Money, And 
that the Defendant might raiſe Money fo2 the Dilcharge of the (aid 
Debt, he permitted the Defendant to enter into the ſafd Lands, 
and to take the ]zofits foz two Peats, (the ſaid Lands being about 
12 l. Pearly value ;) and the laid Land being ſo in the Poſſeſſion of 
the Defendant. the ſald Wheeler died, and made Iſabel (Alike 
of the now Plaintiff) his Executtir. 
And this Bill was bzought by the ſald Husband and Cult, to 
have an Account of the Profits, and that the Poſſefſion ok the 
Land ſhould be delivered up to them. 
The Defendant by Plea ſets fo2th his Title ag Occupant, and 
it was allowed. And the ill was diſmiſſed. 


Bonham wverſas Newcomb. 


Ge () NE being leized in Fee, in Conſideration of 10001. paid to 
353, 35+ him by a Perſon that married his Kinſwoman, conveys to 
him and his Peits, and takes a Re-demiſe fo? 99 Peats, if he ſhould 
live ſo long: And a Covenant therein, that if he ſhould pay 10001. 
(with the Intereſt that chould be due koz the fatne) at auy Time du⸗ 
ting his Life, that the Gzantee ſhould te⸗cendey to him and his 
Heirs; and that if he did not pay the Money, then that bis 
Heirs, &c. ſhould have no Power to redeem. 
He died, the Money not being patd, and bis Heir wy a 
Will to redeem it. * 


4 


4 
6 
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And it was urged fo2 him, that in a Convepance, which was 
a Security foz Money, whatever Covenant there was therein to | U | 
exclude from Redemption, ſuch Covenant would not be regarded | Wh! 
in this Court, and that the Perſon to whom the Conveyance | 14 
was made might have had a Bill in the Like⸗time of dim that 
- conveyed, to have a Time ſet fo2 the ]Paypment of the Money, 
02 otherwiſe to be fozecloſed. 
But my Loꝛd Keeper diſmifſed the Bill; Foy, he ſald, in a com⸗ 
mon Moꝛtgage ſuch Covenant to reſtrain Redemption, ſhould not 
be regarded; but this was made with an Jntention of a Settle- 
ment of his Eſtate, beſides the Conſideration of the Money paid. 
And he dented that he could have been, by the Degree of this Court, ; 
limited to any Time fo2 Payment of the Money; fo2 this Court can- 55 
not ſhoꝛten the Time that ts given by expꝛels Covenant and Agree- a 
ment of the Parties; but when that Time is paſt, then the Pꝛa⸗ e in 
dice is to fozecloſe, 20 Penn on) 
Nota, This Diſmiſſion was afterwards in the Parliament, held 
1 & 2 W. & M. affirmed. 


_365_ 


Nota, It a Man makes a voluntary Conveyance, and there be a vide ». 
Defct in it, lo as it cannot operate at Law, this Court will not de. Cha». Rep. 
tree an Execution thereof: But ſometimes it has been Decreed, £27.34; 
where it is intended a Pꝛoviſion ko; Pounger Childzen. of Norfolk's 


Caſe, in 3 


The Lord Salisbury's Caſe. Chan. Ca. 


- 


M Lo Salisbury married the Daughter of one Bennet, who 3 Chan. Ca. 
1 bad two Daughters, and bequeathed by bis CUin to each of 33%, Chan, 2 
them 200001. p2ovided, that if they, oꝛ either of them married be- ca. 62,147, 2. / 
foe the Age of Sixteen, 02 if that the Marriage were without the 34 ; | 
Conſent of ſuch Perſons, that they ſhould-loſe 10000 l. of the Ha 20.// (a) Y 
Poꝛtion, and that the 100001. ſhould go to his other Childꝛen. ,, 4 bk. 
The Caſe was thus: ) 
The Lozd Salisbury married with one of the Daughters under end 


the Age of 16. but with the Conſent of all the Patties. -- ? 
It was urged, That it being with Conſent, it might de at fat af Soil: a 
any © ge, | 12 


a * | 
But mp Low Keeper was of Opinion, that both Parts muſt TY 
be obſerved, | endl 1 
| Anonymus. 

Na Covenant to ſtand tetzed to the Uſe of A. fo; Life, and after ; Lev. 373 
f to two equally to be divided, and to their Heirs and Alligns 3 Nen 
02 ever. 1 J r 

My Low Keeper detlated his Opinton, that the Jnhetitance was 
in Common, as well as the Eſtate fo2 Life, Pe law, nan | 

| | cen 


366 Caſes adjudged in the Court of Chancery. Vol. II. 
9. been held that where the Moꝛds were (to two equally divided) that 


3 Mod. 20 
| bog Abr. ſhould be in Common; other wille ik the Mows were (equallp to be 
1 Salk. 226, diuided z) but ſince taken to be all one. Map, a Deviſe to two equal; 
399, 397: lp wilt be in Common. Pere there ſhall not be ſuch a Conſtrudion 
Lev. 373. ag to make one Kind of Eſtate foz Life, and another of the Inheri⸗ 


tance; and Survivozſhip is not favoured in Prejudice of an Heir. 


vide x. Note, That if a Bill be erhibited fo2 the Examining of 'Tit- 
Chan. Rep. neſſes in perpetuam rei memoriam, if the Plaintiff therein pzays 
= 7595 Relief, the Bill ſhall be diſmiſſed, 


1 


1 —— Wt. 
— 


Termino Paſchæ, Anno 1 Jac. II. 
In Cancellaria. 


The Lord Pawlers Caſe. 


Q 1 N. Abr. E Lo Pawlet had made a Settlement of his Eſtate, and 
430. | had by the Deed charged his Lands with the Payment of 
40001. apiece, to be paſd to his two Daughters, at their 
reſpetive Ages of 21 Pears, 02 Days of Marriage; and reſerved to 

q Ot, himſelf a Power of otherwiſe ozdering it by his TUll. 
And by his CUlil in TUriting made at the ſame Time, oz within a 
Day after, deviſed bytheſe TUo2ds, (viz.) I give and bequeath to my 
two Daughters by Name 40001. apiece, to be reſpectively paid unto 
them for their Portions, in ſuch Manner as I have provided by the 
ſaid Settlement; and mentioned, that he would be underſtood to 
mean only one 4000 l. to each of his ſatd Daughters, and appoint⸗ 
ed to each of the Daughters 1001. per annum fo Maintenance. 
It happened one of the Daughters died befoze Marriage 02 the 
Age of 21 Pears, and my Lady Pawlet (the other of the Daugh- 
ters) took out Letters of Adminiſtration to the Daughter that di⸗ 
„ed, and p2eferred a Bill againſt the Truſtees fo2 the 4coo1. and 
| 1. the heir, to whom the Benefit of the Lands after the Money raiſed 
65) 6: fa was appointed. > oi 


%. 


„(mont The Queſtion ſolely was, whether this Money ſhould go to the 
k —  Adminiſffratrix, oz the Land be diſcharged thereof, and accrue to 
the Benefit of the Heſr ? 


* 
i 


It was agreed on all Hands, that if this had been a Legacy, oꝛ a 


..- fozethe Age of 21 02 Partiage, the Adminiſtrato2 ſhould have had 
Anrea-342, ft; and that is the Pꝛactice in the Eccleſiaſtical Court in Caſe of Le- 
346, 7 gactes. The Legatee in ſuch Caſe is taken to have a pꝛeſent Jnteref, 

tho' the Time of Payment be future, FR 97 


/ / 


Sum of Money bequeathed by the ill, altho'the Party had died be- - 


S ONS TERRI: 1 3 _ 
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99 1090 Keeper mentianed the:Reaſon to be, becauſe it charges 
the Perſonal Eſtate which is in Being at the Time of the Teſtatoz's 
Death, and if the Legacy ſhould by ſach an Accident be diſcharged, 
it would tutn to the Benefit of the Executo2s, whereas the Teſta- 
toz: did not pꝛobabip ſo intend it: and further it has been ruled, 
that alt ho a Sum of Boney be deviſed out of Lands to be ſo paid 
at a future Dap, the Death ok the Legatee doth not loſe it. Tho 
my Lozd Keeper did not ſeem ſatisfied with the Reaſon of that 

1100 t it haning been ſo decreed it was not good to vary, to 

void Avbitrarineſs and Intertainties. 

* 5 here this Sum ot Money is appointed to be paid by the 
Deed, and is a Truſt charged upon Lands, and Truſts are ga- 
ms bythe Intent ion of the Party, and that the Perſonal E- 
Bann ot charged, and this Sum of Monep doth not lie in 
Demand v 1 Suit, as where a Legacy is deviſed; but only a Bill 
111 t ed, te have the Truſts perfozmed,' / © 

nd tho t was much inücked on fox the Plaintiff, that here the 
ail! bequeaths this Poney ;; yet that refers to the Deed, and oz. 
very: it tg be pid in ſugh Manner ag was therebp appointed, 
wn wh as; (aid to be the ſame with the Cale, of Bond and Ri- 
3 18 — charged to be pald out ot Land at ſuch an 
ent mera made, and Lands charged with ſuch * — 


hich was datelp by my Loꝛd Keeper thus decreed, b — 
41 WMillguld — Ware the en Rs ve bon 


RE Re vill NED 
dennis 1 10 © in 3114371 -; 
ur 9 d 207 hun W103 dior 177 7 6 7 172 
Temüno Sancti Hillariz Anno 1 & 2 . II. 
r 0 aid dd nnd hit 5 191 40 
1 + 111 00 016909 3 | % Unt. 
6100 10 mud. 9 3 07 IR Catel. | N lle * 10 
Br ALE Inf. al goo ui ann, { £0} 11 U3; il 
es: Whitmore Vid Plainci, nerfies Weld 8e unt Dr 4 
2316344] — 901 13393 645 Hoc 1} ane eit % 346448 
T” Þ& Caſe,” as it ua Man un hon 'Befevend? theres bÞ , ., Ca. 
Laptop Reoper To the Judges ot =" Con nou Pleas fs? 167. S. C. 
thetr Opinton, was dus: (HE) 300 een 11943019 eee JF (7 , 1 
On the nnch ot Jawary 167g) William, Whitmore:thr: Eben, E 


taking Notice that he had 1 the majo2 Part of his Lands bp 
Deed, and being poſſeſſed of a very great Perſonal Eſtate in Moꝛt⸗ 
gages, Jewels, Plate, Bonds and other Goods and Chattels, a- 
mounting in the whole to a very great Sum, by Mill in TUriting de⸗ 
viled ſeveral Legacies; and after wills in this Manner: (Viz.) 
he Surpluſage of my Perſonal Eſtate (my Debts, Legacies and 
Funeral Charges being paid and ſatisfied) I give unto the Right Ho- 
nourable William Earl of Craven, for the Uſe of my only Son 


William 


368 Caſes adjudged in the Court of Chancery, Vol. II. 
| CQitlfam chitmoze and his Heirs lowfolly deſcended from his 
Body, and for the Uſe of the lſſue Male and Iſſue Female deſcend- 
ed from the Body of my Siſter Elizabeth Weld deceaſed, Mar. 
garet Remes and Anne Robinſon, in Caſe that my only Son 
TUilliam CUbitmoze ſhould deceaſe in his Minority, without Iſſue 
lawfully deſcended from his Body. I nominate and ap int my 
only Son TUilliam TUhitmoze Executor of my laſt Wil and Te- 
| Nament. 1 nominate and appoint the Right Honourable William 
Bail of Craven, during the Minority of my only Son Milliam 
TUhitmoze, Executor of my laſt Will and Teſtament. 1 commit 
the Education and Tuition of my only Son CUfllfam Uuhitmoze 
unto the Care of the Right Honourable the Earl of Craven. 
On the 5th of Auguſt 1678. the Teſfatoz died, his Son being 
a the Age of 13 Pears. The Earl of Craven pzoved the 
mL #$ e, T3; F ase 
William Whitmore the Son made his Mul in Writing, and 
thereby debiled to Frances his Mike all his Eſtate Real and Per. 
ſonal, and makes her ſole Exetutrix, and about the 28 ot Auguſt 
died without Iſſue, being above the age ot 18 Pears, and under 
the Age of 21 Pears. not having p2oved dis Father Mill. 
- The Till of William Whiemore the Elder, is duly pyoved by 


Frances. e 418 $883. W414 . TE... 
was, whether Frances Whitmore the Erxecutrir 


- The Queſtion 
ol William Whitmore the Son, be well entitled to the'Surpluſage 
of the Perſonal Eſtate of William Whitmore the Father, o; the 
Deſcendants of the Stilterg ? | 
- - Upon hearing of this Cauſe a Caſe was made ut antea, and te. 
ferred by the late Lo d Keeper North to the Judges of the Common 
Pleas, who were divided in Opinion, but made no Certificate there- 
of, (the Reference being determined by his Death.) 
And afterwards by Oper it came to be heard bekoze the Lo 
Chancelloz Jefferies, who upon hearing of the Counſel of both 
ſides decreed it fo; Frances Whitmore the Complainant z fo? that 
the Executozſhip of my Loꝛd Craven determined at the Age of 17 
Pears of William Whitmore the Son, and then the Surpluſage 
- became an Yntereft veſted: in him, and cauld not be deviſed over: 
And bis Lozwſ<ip ſeemed to be: of Opinion, the: Pinozity in the 
Clauſe wherein the Deviſe over was, : hould be underſtood to de- 
termine at the ſame Time, as in the Clauſe of Executozlhip. 
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A 
1 
OF THE 
Pancipal Points 
| Argued and Reſolved in the 
SECOND PART 
O77 THESIS 


REPORTS. 
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A. | gainſt (or refuſes to do) the Duty 
| of his Place, 'whereby Damage ac- 
Acceptance. crues to the Party, Action lies, 26 
a See Surrender. But it lies not againſt a Lord of a 
Manor, for refuſing to admit a 
| Action. Copyholder, 27 
TOkfs in their Nature are Againſt a Common Cartier, for lo- 
ſeveral, ſo one Defendant| fing Goods delivered, and Carriage 

(of many) may be found 


paid for, 78 
Againſt Bailiffs, for levying Money 
by Pretence of a Fieri faciaß, 93 


Guilty, and the other Not guilty; 
ut 'tis not ſo in Actions grounded 


upon Contrats, Page 151 |For not folding his Sheep upot the 
Aﬀion upon the Caſe. Plaintiff's Land, whereby the Plain- 
See Alſumplit, Dutlawzy. tiff loſt the Benefit of Foldage, 138 


: For the Profit of an Office; not ne- 
Action lies againſt the Mayor of Lon-| ceſſary to ſhew every particular 
don, for not granting a Poll upon| Sum received by the Defendant : 
a double EleQion, 4 But it is good Evidence for Da- 
The Law gives an AQion for but a mage, to ſhew the Profit of the Of- 
Poſſibility of Damage, as for calling fice Commurtibus Annis, 171 


an Heir apparent, Baſtard, &c. 26,27 In an Action, for not Grinding at his 
Where an Officer does any Thing a- B b b Mill, 
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Mill, what (hall be a ſufficient ſet · 
ting forth of the Cuſtom, Page 292/ 


Aion upon the Caſe fo2 Slander. 


Writ in a Letter, of a Lawyer, He 
will give vexations and ill Counſel, 
and. ſtir up a Suit, and milk your 
Purſe, and fill his own large Pockets, 
Actionable, | 28 

Anciently, no Action for Words, un- 
leſs the Slander concerned Life, ibid. 

Of one who had been a Member of 
Parliament, Your Maſter is 4 Pa- 
piſt, when he is at Home he goes to 
Church; but when he is at London 
he goes to Maſs: Sir J. C. and be 
were both Penſioners at the Time of the 
Long Parliament, Actionable, 265 

To ſay of Man that had been in an 
Office, that he had behaved himſelf 
corruptly in it, Actionable, 266 


Adminiſtration. 


In an Action againſt an Adminiſtra- 
tor, it is neceſſary to ſet forth, that 
Adminiſtration was committed to 
him, tho' not to ſay by whom, 84 


N 


Adminiſtrator ſhall be charged for 
Rent, after the Aſſignment of the 


Teſtators Term, _ 209. 
Mariners, as well Ofbcers as Com 
mon Seamen, may fue for Wages 
in the Court of Admiralty, and 
ſome only may ſue there, as wel! 
as when all join, 181 
If the Suit be there againſt ſome ꝙ the 
Part- Owners, the Courſe is not to 


charge them with the whole, but 


according to their proportionable 


2 | zbid. | 


Advowſon. 


Preſentation. by Turns among Parce. | 


ners, whether an Uſurpation in a 
Turn, puts all out of Poſſeſſion, 


2 


7 


Vol. IL 
Age. 
See Deviſe, Executoz. 
Amendment. 


See Diſtreſs, Scire facias, Crit, 
Habere faciat, inſtead of Liberar; fa- 
cias; and inquirat inſtead of inqui. 
rent, amendable upon Motion, be. 
cauſe in a Judicial Writ, Page 171 


Arbitrament, Award. 


See Umpire, 
No Place mention'd where the Award 
was made nought, 72 


Whether Arbitrators having Power 
to name an Umpire, may name a 
ſecond, if the firſt refuſes, 114 

Submiſſions to Awards favourably 
conſtrued, becauſe they tend to 
the End of Controverſies, 115 

Where an Award that ſeems all on 
one ſide, may be good, 222 

Award may be by Word of Mouth, 
and he which ſets forth ſuch Parol 
Award is not tied to Strictneſs of 
Words; but 'tis ſufficient to ſhew 
the Effect and Subſtance of what 
was awarded, | 242 

Award to pay the Charges of a Suit 
good, tho' the Sum is uncertain z 
for it may be eaſily reduced to Cer- 
tainty, . _- 243 

Where Money is awarded to be paid 

to J. S. and no Mention made of 

his Executors; yet in Caſe that he 
dies before, the Money ſhall be 

paid to his Executors; for an A- 
ward creates a Duty; and the Exe- 
cutor {hall releaſe where the Teſta- 
tor was awarded ſo to do, 249 


Aﬀent. 
See Executoꝛ. 


aſſent of a Purchaſe veſts the Eſtate in 
bim, tho' he cannot have an Acti- 


or only one, 39 


on of Treſpaſs before Entry. 205 
I | Aſſigns. 
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Where a Man covenants for himſelf 


An Attorney has Privilege to lay his 


Whether an Agreement may be plead 


 Afigns. 


and his Aſſigns to permit; if a 
Breach be laid in the Aſſigus, this 
Covenant ſhall relate only to the 
Aſſigns after the Deed was made, 
and not before, Page 278 


Aſſumpſit. 


J. S. being indebted to the Plaintiff, 
and the Defendant to J. S. the De- 
fendant promiſes, that if he would 
procure an Order from J. S. he 
would pay him; Action good at- 
ter the Order procured, 71, 74 

If four be ſued in an Aſſumpſit, and 
they plead Non aſſumpſit infra ſex 
annos, and the Jury find that one 

did aſſume infra ſex annos, but not 
the Reſt; the Plaintiff cannot have 
Judgment, | 151 

Indebitatus Aſſumpſit brought for Mo- 
ney won at a Play called Hazard, 
a general Declaration good, with- 
out ſetting forth Croſs Conſidera- 
tions, 175 

A Promiſe to one Part being void, 
cannot ſtand good as to the other, 


224 
Attozney. 


Action in Middleſex, becauſe of his 
Attendance, 47 


' Averment. 


ed and averr'd, to ſhew the Mean- 
ing of the Parties, and that the 
Condition of a Bond may be taken 
accordingly, 108 
Quarter-Days may be averr'd upon 
theſe General Words, [Ihe 1ſual 


Feaſts] I 4 | 
Anthozity, 
See Umpire. 


cuted, the Power is determined. 
Not ſo where there is a compleat 
Execution, ; Page 115g 
Where a Man is veſted with a bare 
Authority, his Denial or Refuſal to 
execute it does not conclude him, 
but that he may execute it after. 
wards, 116. Secus where he is 
veſted with an Intereſt, 117 


Award. 
See Arbitrament. 


B. 
Ball. 
HE Plaintiff may releaſe his 
Action after the Sheriff hath 

taken a Bail-Bond, E 
Attachments out of Chancery, within 
the Statute, that enables the Sheriff 


to take Bail-Bonds, 238 
How far a Bail- Bond may vary from 


Bankrupt. 


Trover and Converſion brought by an 
Aſſignee of Commiſſioners of Bank- 
rupts, againſt one poſſeſt of Bank- 
rupt's Goods, 63 

The Commiſſioners cannot aſſign Mo- 
ney levied at the Bankrupt's Suit 
in Execution, remaining in the She- 
riff's Hands, or in Court, 95 

A Bankrupt's Servant ſhall ſet forth 
aq Account of the Bankrupt's Eſtate 
in his Anſwer to a Bill in Chancery, 
tho' he hath been already Exami- 
ned before the Commiſhoners, 358 


Baron and, Feme. 


If a Woman be Warden of the Fleet» 
and one in Priſon there marry her 
be is thereby out of Priſon, and (in 
the Eye of the Law) at large; be- 
ing a Husband cannot be in Cuſto- 


Where an Authority is once fully Exe- 


_ dy to his Wife, 19 
Bat - 


the Writ, ibid. 


* 
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Battery brought for both, and found 
only as to the Wife, tho they can | 


good after Verdict, 29 
The Baron and Feme (Executrix) de- 
In an action brought againſt the Hus- 


Whether the Wife may join with | 


A Supplicavit de bono geſtu granted in 


A Corporation cannot make a By- 


Whether.a By-Law of the Univerſity 


A Corporation cannot make a By- 


not join for beating both; yet 


vaſtaverunt & converterunt ad uſum 


ipſorum, good, 45 


band for Lodging, and goods had 
by the Wife after Elopement, what 
Plea ſhall be good, what not, 155 


her Husband in bringing Treſpaſs 
Quare Clanuſum fregit, where the 
Land is the Wife's, 195 


Chancery againſt the Husband, for 
ill Uſage to his Wife, 345 


Bond or Bill Penal. 
See Obligation. 
By Law. 


Law to bind thoſe which are not of 
its Body, without Act of Parlia- 
ment, or expreſs Preſcription, 33 


of Oxford (hall oblige. the Townſ- 
Men, 33, 34 


Law, to have a Forfeiture levied 
by ſale of Goods, nor for Forfei- 
ture of Goods, 123 


* 9 


$4 
'Canons. 


2 of 3 Fac. 1. of force, tho 
never confirmed by Act of Par- 
liament, 


5 44 
What Canons of Force, what not, ibid. 


Challenge. 


To the Array ; becauſe the Sheriff 
(in 1687.) bad not taken the Teſt, 
58 


See Covenant, Mo2ztgage, Trial, 


An Infant's Anſwer in Chancery by 


Chancery. 


Limitations, Erecutoz. 


Guardian, no Evidence at Law to 
affect the Infant, 72 


There can be no Proceſs of Contempt 


in Chancery againſt a Peer, 342 
Purchaſer without Notice of Incum- 
brance favour'd in Chancery, 339, 
34 
Words of Conveyance paſling wore 
than was intended, how relievable 
in Chancery, 345 
A Truſt and Equitable Intereſt is a 
Creature, of the Chancery, and 
therefore diſpoſable by the Rules 
of that Court, 350 
Where a Man leaves his Eſtate under 
ſeveral Incumbrances, if the Heir 
buys in any of the firſt, they ſhall 
not by the Courſe of this Court 
ſtand in the Way of Creditors for 
more than the Heir really paid for 
them, | 333 
Relieves an Heir againſt Extortion, 
What ſhall be admitted to be Lic 
in Chancery, what not, 361 
Diſtribution of Inteſtates Eſtates upon 
the Statute of 22 & 23 Car. 2. c. 10. 
may be ſued for in Chancery, 362 
Where a Bill is exhibited, to examine 
in perpetuam rei memoriam, the Plain- 


tiff muſt not pray Relief, 366 
Commitment. 


What Commitment of juſtices of the 
Peace, for refuſing to find Sureties 


of Good Behaviour, good; what 
not, 22, 23, 24 


Condition, 


Condition of a Bond, not to give Evi- 
dence at the Aſſizes, againſt Law; 
and the Obligee ought to be proſe- 
cuted for taking ſuch a Bond, 109 


the Challenge difallow'd, 
$—— 


36K, Con- 
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Conſideration, 


gee ſe, Motice, Oꝛant, Enrolment, 
Patriage, Yoztgage. 


Convepance. 


Conveyances at the Common Law 
(not ſuch as work by the Statute 
of Uſes, or Surrenders of Copy- 
holds) deveſt the Eſtate out of him 
that makes them immediately, and 
put it in the Party to whom ſuch 


Abſence, or without his Notice, till 
he ſhews his Diſagreement, Page 201 


ances at Common Law, 201, 202 


cuted by the Heir at Law, 343 
A voluntary Conveyance defeQlive at 
Common Law, rarely relieved in 
Chancery, 365 


Copphold. 
See Adion on the Caſe. 


In what Caſes, and when, the Lord 
ſhall ſeize the Copyhold Eſtate of 


Lands do not appear to be Copyhold 
by ſaying they were held according 
fo Cuſtom, unleſs it be ſaid at the 
Will of the Lord, 144 
A Copyholder in Pleading, need not 
ſhew Admittance, where the Title 
does not come in Queſtion, as in 
Avowry for Rent reſerved from his 
Under-Tenant, 182 


Cozpozation. 
See Bp. Law. 
A Corporation cannot preſcribe in a 
Rue Eſtate; ſed Quære, 186 


Coſts. 
See Nonkuit. 


Conveyance is made, tho' in his 


What Ads are requiſite in Convey- 


Articles to ſettle, decreed to be exe- 


his Tenant, for Felony or Treaſon, 38 


4 


| 
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unleſs the judge of Aſſizes cauſed 
the Poſtea to be mark'd, Page 45 
Divers Treſpaſles aſſigned; the Defen- 
dant 
and juſtifies for others, and the Jury 
find for the Plaintiff in one flue, and 
for the Defendant on the other, no 
more Coſts than Damages, 180,195 
What Coſts diſcharged by the General 


Pardon, and what not, 210 
No Coſts to either Party upon a Re- 
pleader, . 


Full Coſts in Treſpaſs given, where 
the Damage was under 40s. 215 


See Gzant, Treſpaſs, 


An Attorney covenants on Behalf of 
another Perſon, that the Plaintiff 
ſhall quietly enjoy, an Action of 
Treſpaſs is brought againſt the 
Plaintiff, whether this is a Breach 
of the Covenant? 46, 61, 62 

In an Action of Covenant the Defen- 
dant cannot plead, that the Plaintiff 
tempore quo, nibil habuit in tenemen- 
tis, tho' ſuch Plea in an Action of 
Debt for Rent, is good, 99 

Where Leſſee covenants to build three 
Houſes upon the Premiſſes, and 
keep them in Repair; he builds 
four and. lets one fall to Decay, 
whether the Covenant extends to 
the Fourth, - 128 

A Covenant which does not conſiſt 


with the Recital that leads and oc- 


caſions it, ſhall not oblige, 140 
A Suit in Chancery toſtay Waſte, no 
Breach of Covenant for quiet En- 
joyment, tho' the Bill be diſmiſſed 
with Coſts, 213, 214. 
A later Covenant by a ſecond In- 
denture cannot be pleaded in Bar 


to the former; but the Defendant 


The Court cannot allow double Colts, 


muſt bring his Action on the 
Ccc | laſt 


pleads Not guilty for ſome, - 
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laſt Indenture, if he will help him- 

ſelf, 

| Cullom. 
See Fine. 


D. 


Damages. 
See Coſts, 


Debt. 
See Rent. | 
E Part of a Debt upon Bond be re- 
ceived, and an Acquittance given 
before the Action, it is a Bar only 


of ſo much as was received; but if 
after the Action brought, it ſeems 


it may be pleaded in Bar to the| 


Whole, 35 
Whether an Action of Debt may be 
brought upon a Judgment pending 
a Writ of Error, and whether the 
Defendant in ſuch Action ought to 
demur or plead Specially, 261 
A Conſideration creates a Debt, tho' 
that Debt be not reduced to a cer- 


tain Sum; as in the Caſe of 3 n 
282] 


tum meruit, 


Debt ſecured is Payment in Law, 358 


Dtievile. 

| _ See Tail, Ale. 

Of implicit Deviſes, and where Lands 
ſhall paſs by Implication in a Will, 

and where not, 56, 57 


| 


A Reverfion ſhall paſs in a Will by the 


Words, AP. my Hereditaments, 286 
Whether Money in the Court of Or- 
'  phans be deviſable, 40 
If Money be deviſed to one, to be 
paid at his Age of 21 Years, if the 


Party dies before, it ſhall go to his 
Executors; but if Money be be- 
queathed to one at his Age of 21 


Page 218| 


[If Lands be deviſed for Pa 


Where a Sum of Money is deviſed to a 
Child at ſuch an Age, it ſhall have 
the lntereſt in the mean Time, rather 
than the Executor (hall ſwallow it, 
eſpecially when no Maintenance is 
otherwiſe provided, Page 346 
Deviſe to J. S. at the Age of 21, and 
if J. S. dies before 21, then to 4. 
A. dies, after J. S. dies under 21, 
the Adminiſtrator of A. ſnall have it, 


347, 349 


yment of 
Debts and Legacies, the perſonal 


Eſtate ſhall notwithſtanding as far 
as it will go, be apply d to the Pay- 
ment of Debts, Oc. and the Land 
only make up the Reſidue, 349 
Where an Adminiſtrator ſhall have ar, 
Eſtate deviſed to an Infant, and 
where not, | 355, 356 
A Sum of Money deviſed to be raiſed 
_ out of the Profits of his Lands, 
the Profits will not amount to the 
Sum, the Land may be fold, 357 
Diverſity, where a Child's Portion 
is deviſed out of perſonal Eſtate, 
and where to be raiſed out of Land, 
& | 366, 367 


- Diſtreſs. 


Whether a Drover's Cattle put into a 
Ground belonging to a common 
Inn upon the Road to London, may 
be diſtrained for Rent due from the 
 Inn-keeper, | i 
Leave given to mend the Conuſance 
upon a Diſtreſs, after a Demurrer, 
| paying Coſts, 142 
A Diſtreſs may not be ſever'd (as 
Horſes out of a Cart) and there- 
fore in ſome Caſes a Diſtreſs of 
great Value may be taken for a 
ſmall Matter, : becauſe not ſevera- 
ble, | 183 
Where one holds a third Part of cer- 


4 


Years, and he dies before, the Mo- 
ney is loſt, 


242, 366 


tain Land, and another two Third 
4 Parts 
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Parts of the ſame Land, undivided; 
he who hath the one Partcannot di- 
ſtrain the Cattle which were put in 
by Licence of him who hath the two 
Parts, Page 228, 283 
— 


E. 
Eccleſiaſtical Court. 
See Maͤrtiage. 


Hether the Eccleſiaſtical Court 
may proceed againſt Con ven- 


ticles,or whether they be puniſhable |. 
only at Common Law, 41. They 


may, 44 
The legal Method of Proceedings in 
the Eccleſiaſtical Courts, 42, 43 
The Proceeding ex Officio, ibid. 


A Suit may be tried in the Eccleſiaſti- 
cal Court, upon a Preſcription to re- 
pair the Chancel; ſo alſo for a Mo- 

dus decimandi, t 239 


Eccleſiaſtical Perſon. 


A Curate incapable of taking an Eſtate 
deviſed in Succeſhon, for Want of 
being incorporate; but the Heir of 
the Deviſee ſhall hold the Eſtate in 
Truſt for the Curate for the Time 


being, 349 
 Ejetment. 
In Ejectment, the Declaration of Mi- 


chatlmas-Term, and the Demiſe laid 
30 of OFober, after the Term began, 


| 174 
Elegit. 


See Execution. 
Entolment. 


| [The Cuſtom of Bills of Exchange, 


A Deed, where the Grant is expreſſed 
to be in Conſideration of natural 
Affection as well as Money, need 


not be enrolled; but the Land will 
paſs by Way of Covenant to ſtand 
0 150 


ſeis d, 


Erroꝛ. 
See Debt; 
Eſſoin: 


Where ſeveral Tenants in a real Action 
may be eſſoined feverally, Page 57 
Regularly Proceedings in an Eſſoin in 
Dower, 117 


Eſtate, 
What Word ſhall create a Tenancy 


in Common, 265, 266 
__, Evidence. 
See Action on the Caſe, Chancery. 
Exchange. 


Bills of Exchange have the ſame Ef- 
ſect between others as between 
Merchants, and a Gentleman ſhall 


not avoid the Effect by Pleading, 
He is no Merchant, 295, 310 


307. 
310 


Execution. 


How the Sheriff ought to behave 
himſelf in executing a Fieri facias, 
| 94, 95 


Whether Money paid for Goods taken 


upon a Fieri facias is properly paid 
to the Uſe of the Sheriff, or Plaintiff, 
3 = 

A Fieri facias was executed after the 
Party was dead, upon the Goods 
in the Hands of the Executor; but 
Teſte before, tho not delivered to 
the Sheriff till after. This was a 
ood Execution at the Common 
E but quere ſince the Statute of 
29 Car. 2. cab. 3. 218 
n Extent upon an Elegit being ſatiſ- 
fied by Perception of Profits, he in 
Reverſion may enter, 336 


Executoz. 


A 


The TABLE. 


Executoꝛ. 
See Award, Rent, Waver. 


An Executor may -detain for a Debt 
due upon a ſimple Contract. againſt 
a Debt grounded upon a Devaſtavrt, 
TH | Page 40 
Whether the Executor of a Biſhop 
may bring an Action of Covenant 
for Breach of a real Covenant rela- 
ting to Lands of the Biſhoprick, 56 
Where a Woman diſpoſes of Goods, 


as Executrix in her own Wrong; | 


if ſhe takes Adminiſtration after- 
wards, though before the Writ 
brought, this will not hinder the 
Plaintiff from charging her as Exe- 
cutrix in her own Wrong, 180 
An Executor in his own Wrong can- 
not retain, | ibid. 
The Mother Executrix ſhall not diſ- 
count for Maintenance and Educa- 
tion, out of the Money left by the 
Father; for the Mother ought to 
maintain the Child: But Money 
paid for binding him Apprentice 
may be diſcounted, 353 
Aftet an Executor aſſents to a Lega- 
cy. he ſhall never bring it back a- 
gain to pay Debts: Secus, where 
he is ſued and pays by Decree 1n 
Chancery, there the Legatee ſhall 
refund, | 358 
Where an Executor pays a Debt upon 
a ſimple Contract, there ſnall be no 
refunding to a Creditor of a higher 
Nature, 360 
Vide Legacy: | 
Money decreed in Chancery to the 
Executor of an Adminiſtrator de 
bonis non, and not to the ſecond 
Adminiſtrator de boni non, where 
no Debts appeared of the firſt In- 
teſtate, 362 
Minority as to Executorſhip deter- 


mines at the Age of 17, and then 


I 


Vol. II. 
a perſonal Eſtate deviſed to ſuch 
Executor, veſts in him, Page 368 


*  Expoſitſon of (lows. 
| Faldagium. 
The Force of theſe Words [ in 
prædicta] | 


129 
forma 
215 
Fieri kacias. 
dee Execution. 


* 


* 


Here and how a Fine levied 
by a Feme Covert ſhall be 
ſet aſide, and where the Commil. 

ſtoner who took it may be fined by 
the Court. | 30 

A Fine acknowledged before the Re- 

_ volution, and Writ of Covenant 
ſued out after, allowed good, 47,48 

A Right to an Eſtate by Extent, barrd 
by a Fine and Nonclaim, 329. 80 
alſo the Right to a Term for Years, 
id. Secus, where a Statute is aſ- 
ſigned in Truſt to wait upon the 
Inheritance. 330 


Fine Cuſtomary, 


What cuſtomary. Fine between Lord 
and Tenant ſhall be allow'd good 
upon Altenation, 134, 135 


Fozkeiture. 
7 See Dfiice. 


Generally where a Statute gives 2 
Forfeiture, and not ſaid to whom, 
the King ſhall have it, unleſs there 
be a particular Perſon grieved, 188, 

=r | 189. 267, 268 

A Forfeiture ſhall not bind, in Equity, 

where a Thing may be done after- 


wards, or Compoſition made for it, 
0% 352 
G. 
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G. 


Gaming. 
See Aſſumpfit. 


[ce-Play not unlawful in it felf, 


Statutes to certain Perſons, and in 
certain Places, 


G 2ank, 175 


A Deed having no Execution to make 


it work as a Grant, ſhall operate 


as a Covenant to ſtand ſeiſed, 261. 
and by the Statute of Uſes, 266 
Where Land is granted by Deed-Poll 
in conſideration of natural Affection, 
without Inrolment or Attornment, 
whether it ſhall operate as a Cove- 


nant to ſtand ſeized, or be void, 318| 
Racks in a Stable ſhall be intended to 


* 8 * 1 —_ "I 4 * MC 1 
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H. 
Habeas Cozpus. 


N O Habeas Corpus to be moved 
for in the Common Pleas, un- 
leſs it concerns a Civil Cauſe, yet 
the contrary permitted in the Caſe 
of an Attorney of that Court, 24 


Þalf-Blood, 


The Half-Blood ſhall have equal Share 
with the Whole-Blood, in Diſtribu- 


tion, upon the Statute of 22 & | 


23 Car. 2. c. 10, 317 
Heir. 
See Mortgage, 


Heirs, is Nomen 'colle&;vurm, and is 
ſometimes ſo taken when 'tis on- 


though prohibited by feveral | 


Page 175 


| 


ly Heir, in the Singular Number, 
Page 313 

Heir (and not Executor) ſhall have 
the Surpluſage of Lands leaſed for 
Payment of Debts, — 95 


* — 


1 + * 4 * I 


I. 
Inkant. 


Nfants not forecloſed in Chancery 
till they come of Age, 351 


Intent. 


No Exception to Unum Vaſum Vini 
Hiſpamcs, that is not ſaid what the 
Veſſel was made of; for it is intend- 
ed to be made of Wood, 67 

The Name of a Grantor omitted in 


ment, 142 


be fix'd, and need not be ſhewn to 
be fo in Pleading, 214. 
Every Agreement muſt have ſome rea- 
ſonabſe Conſtruction, that may 
| be conſiſtent with the Intent of the 


Parties; and therefore if a Man a- 


grees with another, that he ſhall 
make a Drain through his Ground, 
he ſhall not make it through the 
Party's Stables or Building, in Caſe 


there are other Places proper, 278 
In a Special Verdict, nothing ſhall 
be intended that is not fonnd, 


330 
Impziſonment. 
See Pleading. 
Impꝛopꝛiation. 
Whether a Rectory impropriate, be- 


ing made a Lay-Fee, can be ſeque- 
Dea +... oa 


an Indenture, ſupplied by Intend- 


— 
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— 


fred by the Court Chfittian, for The cleareſt way how to underſtand 


not e the Chancel, Page 35 
| Ireland. 
See Naturalization, 


Of its Conqueſt, and the Introducing| 
the Laws of England there, 4 
The Power of an Act of Parliament in 
. 3 5 


— 


See Foxfeiture, - 


Llegiance due to the Natural, and 
not the Politick, Perſon of = 


Kin 


In Cale of Things which are Neha, I 


in Bonis, where no viſible Right] - 
5 appears, the Law gives them to the 
_ King, as Derelict Lands, Treaſyre| - 
. Trove, Extra-parochial Tithes, &. 


So where the Right is e 75 between 


the King and the Subject, the King's 
Title 1 the Preference, 208 
The King is the Fountain of Juſtice, 


and that as well Eccleſiaſtical as 
Civil, and may by the ancient Lau 
of the Realm viſit, reform andcorre&|  - 


Abuſes in the juriſdiction Spiritual, 
268 


In what Caſes Forfeitures are veſted 
in the King before Offioe found, and 
where not, — 


* 
L. 
Law. 


Thing for which there i is neither 
practical Cuſtom, judicial Prece- 


A 


dent, or Act of Parliament, to war- 


any Law, is to conſider what was 
the judgment of thoſe People a- 
mong whom, and the Times in 
which, it was practical, Page 17 


To excite the People to the Diſobedi- 


ence of a Law of publick Nature, 
is the Higheſt Offence under High 
Treaſon, 23 


Leaſe. 


What Leaſe capable of a Releaſe, to | 


work a Bargain and Sale, 


For 99 Years, if two Perſons ſhall ſo 


long live, determines upon the Death 

of either, bs 74 

Articles amounting to a Leaſe, 6: 
Legacy. 

See Executoꝛs. 


w» 


Legatees are to have their Proportion, 
where the Aſſets fall ſhort, 358 
Legatees ſhall refund againſt Creditors, 
and if the Eccleſiaſtical Court give 
Sentence for a Legacy, a Prohibi- 
tion lies, unleſs they take Security 


to refund, 358, 360 
© Licence, 
See Diſtreſs, 
Limitation. 152 


See Ougtnal, Moitgage. 


Suit to recover 2 Depoſitur, in Truſt 
for a Feme · Covert, not barr'd by the 
Statute of Limitations, 345 


London. 


Of the Cuſtom of London, relating to 
Orphans Money, 340, 341 


Market 


rant, may well be judged to FRE a- 
gainſt Law, 8 1 


The TABL E. 


Market. 


Here a Market is granted to 


the Damage of another, the 
Patent may be repealed in a Sire fa- 
cias notwithſtanding a Writ of ad 
quod dammum had been executed; 


concluſive, Page 344 


Parriage. 


Whether a Man may marry his Great | 


Uncle's Widow, 9. He may, 18, 20 
The four Statutes relating to Marriage 
expounded, 11, & infr. 
Tho' the Stat. 32 H. 8. c. 38. allows 
all Perſons to marry that are with- 


out the Levitical Degrees; yet Per- 


ſons Pre-contracted, or under a per- 
petual Impotence, are prohibited to 
marry, 8 15 
To marry his Brother's Wife prohibi- 


ted by the Statute, tho' not by the 


Levitical Law, 17. So of his Wife's 
Siſter, 


Limit; not ſo between Collaterals, 
and the Reaſons 18 
The Eccleſiaſtical Courts have Cogni- 
zance to puniſh Perſons marrying 


within the Levitical Degrees; but 


not to determine what is within the 
Levitical Degrees, and what not, 
22 

Agreements to ſettle in Conſideration 
of Marriage, favoured in Chancery, 

N , 353. 354,5 357 
Marriage Reſtrictions, how to be o 


ſerved, 365- 


for the Return of that Writ was not 


| 1bid. | 
Marriages in the aſcending and de-| 
ſcending Line, probibited without | 


| 
b. : 
| 


Mine. 


If a Man opens a Mine in his own 
Land, he may dig and follow the 
Vein under another Man's Ground, 
Page 342 

But if the Owner dig there alſo, he 
may ſtop his further Progreſs, 16:d. 


Moztgage. 


Where Lands are mortgaged thrice 
over, the third Mortgagee may buy 
in the firſt Incumbrance, to pro. 
tect his own Mortgage, and he 
hath both Law and Equity for him, 
8 
He ſhall hold the Land againſt . 
ſecond Mortgagee, until he be ſa- 
tisſied both the Money he paid the 
firſt Mortgagee, and alſo his own 
which he lent upon the laſt Mort- 
gage, Ibid. 
But where only Part of the Lands 
are mortgaged to the firſt, and the 
whole to the ſecond, and after to 
the third; here, if the third buys 
in- the firſt Title, it ſhall protect 
only that Part that is in the firſt 
Mortgage, ER 339 
A Purchaſer or Mortgagee coming in 
upon a valuable Conſideration with- 
| out Notice, and purchaſing in a pre- 
cedent Incumbrance; it ſhall pro- 
tet his Eſtate, tho' he purchaſed in 
| the Incumbrance after Notice of a 
| ſecond Mortgage, Ibid. 
Mortgages not relievable in Chance 
after 20 Years; for the Stat. 21 Jac. 
1. c. 16. limits the Time of Entry to 
that Number of Years, and 'tis beſt 
to ſquare the Rules of Equity, as 
near the Rules of Reaſon and Law 
as may be, 340 


* 


Upon 


—— * —— — 
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Upon a Mortgage in Fee, the Redemp- 
lon Money ſhall be paid to the 
Executor, and not to the Heir, 

| Page 348, 351 

Where by a Deviſe of all his Lands, 

Lands in Mortgage paſs, 351 

Where a Man's own Covenant ſhall 
reſtrain bim from his Equity of Re- 

demption, and where it ſhall not, 


365 


Murder. 


Husband kills a Man in the Act of A- 
dultery with his Wife, Manſlaughter 
and not Murder; the Provocation 

being exceeding great. Vide the firſt 


Part of theſe Reports, 158 
N. 
Naturalization, 
Hether a Scotiſhman Antenate, 
being naturalized by Act of 
Parliament in Ireland, can inherit] 
Lands in Ireland, 2 


_— 


Ne exeat Regnum. 


Granted in Chancery, to ſtop one 
from going beyond Sea to avoid a 
Sentence in the Eccleſiaſtical Court, 


345 


„ 


The Plaintiff nonſuited in Eject. 


Nonſuit. 


ment after Evidence, where two 


| 


Notice. 
See Chancery, Conveyance. 
Moꝛtgage. 


If a Man pleads a valuable Conſide. 
ration in Chancery, to ſave his 

_ Eſtate from Judgment, he muſt alſo 
ſet forth, that he had no Notice of 
the Judgment, Page 361 


u» 


A 
Obligation. 
Penalty may be recovered in an 
Action of Debt upom a Bill Ob- 


ligatory, though it be not drawn 
properly as a Penal Bill, 106 


A Bond againſt Law is void, 109 


Occupant. 
Occupancy favoured in Chancery, 364 


@ Dfiice. 


Where theArchdeacon forfeits hisRight 
to grant the Office of his Regiſter, by 
the Stat. 5 E. 6. c. 16. againſt the 

Sale of Offices, whether the King or 
Biſhop ſhall take Advantage of the 
Forfeiture, 188, 213, 367 

A Diſſenter that hath not received the 
Sacrament of 12 Months before, may 
plead the Stat. 13 Car. 2. Stat. 2. c. I. 
to excuſe him from ſerving Offices in 
Corporations, 247, 248 


Oziginal. 


Defendants, and one appears to 
confeſs Leaſe, Entry, &c. and the 
other not, the Plaintifi ſhall pay 


See tits. 


Coſts; but quere bow to be di-|What Original Filing within Time, ſhall 


. vided, 195 


be ſufficient to prevent the pleading 
the Statute of Limitations, 195% 2 59 


3 


TT 


Whether, in the Common Pleas, an 
Original in a Clauſum fregit, be ſuf- 
ficient to warrant a Declaration in | Parliament. 1 
an Aſſumpſit, | Page 259 | | 


—— 2 — — . — 


No Action lies againſt the Chief of- 


| ficer of a Corporation for a double l 
Dutlaw2p. Return of a Burgeſs, the Common; | 


in Pri Pleas having no Juriſdition of | 
A Man in Priſon ought not to be out- ! 8 | | 
lawed by bim who impriſoned him, | this Matter, Page 37 | 
46 
Aion on the Caſe will not lie for the N | 
Party who hath an Outlawry, a- Peace. 
a Cook of the Okla, 5 The King cannot diſcharge a Recog- l 
on the Delivery of a Writ of Capias| nizance taken for Surety of the þ 
Utlagatum, for that it is the King's Peace; but after it is broken he 
Loſs, : 90 may, 131 


A Gentleman (ſaid to be a Member 
Whether Outlaw ry may be pleaded of the Houſe of Commons) bound 


| 

in Bar to an Aſſumpſit upon a Quan- | ö | 
| to the Peace for challenging one 
* * of the Kings Witneſſes to Gohe, | 
Oxkozd. 

lantation. | 

See By-Law. Þ 


: Though a Plantation be an Inheri- 
The Privilege of the Univerſity not| tance; yet being in a foreign L 
allowed to a Townſman, fo as to] Country, tis look'd upon as a 


excuſe him from Office, who keeps| Chattel to pay Debts, and a Teſta- 


a Shop and follows a Trade, tho'| mentary Thin : 3 | 

he be matriculated, and Servant to 7 yo 33 | 
? a Doctor, 106| 
Privilege not allowed to a Member Ileading. 

of this Univerſity, in a Suit in n | 
Chancery, 362 See Baron and Feme, Covenant, U 
i; + | Intent, Scire facias, Copyhold, i 
What ſhall be held a double Plea, and |] 
P. what ſhall not, 98, 198 1 
| Treſpaſs for carrying away diverſa o- 
Pardon. mera equina of Gravel, naught for | | 

Incertainty, 73 


Uits by Succeſſor againſt Executor Want of the Word alio, or aliis, In a 1} 
: Dilapidations, not pardoned Declaration, where ſeveral Mention | 1 
y the General Pardon; otherwiſe is made of Things of the ſame : 


of Suits ex Officio againſt the Dila- 
pidatos, Officio ag T a 5 Nature, yet good enough, 78 


P 8 


E e e For 


5 = moron _ — _ as 

For the Defendant to traverſe Matter Where an Action of Treſpaſs (brought 
not alledged, good Cauſe for the] for the ſame Matter in another 
Plaintiff to demur, Fg 79| Court) may be pleaded in Bar to an 

If a Judgment and Execution be plead- Action of Trover, Page 169, 170 
ed in an inferior Court, not of In Treſpaſs, quod duas acras terre fod, 
Record, the Proceedings ought to ſubvert. & aſportavit, Judgment 

be ſet forth at large, and not ſuffi-] ſtayed, becauſe the Declaration 

| $ cient. to ſay, taliter proceſſum fuit; doth not expreſs the Quantity of 

\ | alſo it ought to be ſet forth, That] Earth carried away; for the two 
the Cauſe of Action did ariſe within] Acres relate only to the Ground 
the Juriſdiction, 100] digged, | 174 

In a Preſcription for Privilege, ten- The Plaintiff declares for Aſſault, 
pore quo non exſtat memoria, good] Battery, Wounding, and Impri. 

| enough; though the Courſe be to] ſonment; the Defendant in his 

E | ſay, a tempore cujus contrarium me. Plea takes no Notice of the Batte- 

| moria hominum non exiſtit, 1300 ry; naught, 19 

Though by Courſe of the Court, Plea in Abatement, That the Plaintiff 
if a Defendant lie in Priſon two] was dead before the Action brought; 

+ whole Terms, without any De-| where good, 196 


claration put in, he may get a Where [ prediF.] is neceſſary, and 
Rule to be diſcharged; yet if a where not, RET 197 
Declaration be afterwards deli- Where a Traverſe that might have 
vered and judgment thereupon, been omitted, is Cauſe of Demur- 
'tis a good Judgment, and the] rer, 212 
Bail formerly given will be lia-| Doubleneſs in a Declaration cured by 
ble, 143 Anſwering, 222 


Where Freehold Lands were pleaded , Day of the Week, where material, 
to paſs by Surrender, according to ought to be ſet forth in Pleading; 
Cuſtom, the Special Cuſtom muſt for the Court are not obliged to 
be ſet forth, 144 conſult the Almanack, 248 

Where the Writ contains more than Tempore dimiſſionum, where it ſhould 
is declared for; this is a Variance be temporibus dimi ſſionum; naught, 
not aided by the Verdict, and 253, 254, 271 
Judgment arreſted, 153 Super Acclivitatem de Hampſtead, 

Debt upon Bond conditioned, That which is a Deſcription of a Si- 
the Husband ſhall permit the Wife| tuation, whether it be a Vill, or 
to diſpoſe of her perſonal Eſtate,| Lien conus, ſufficient for a jury? 
Ce. it is not ſufficient for the 254, 272 
Defendant to plead, quod Conditio Diverſas pecias Maheremii cepit, Oc. 
nunquam infratia fuit; and put the] naught for the Incertainty, 262 
Plaintiff to aſſign a Breach; but Where the Defendant pleads an in- 
the Defendant muſt ſhew forth, | ſufficient Plea, the Plaintiff ſhall 


That he hath perform'd the Condi-| make no Advantage of that (up- 
. tion, | 156 on Demurrer) if his own Decla- 


T ration be naught ; but * 
| wi 
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will be againſt the Plaintiff, P. 262 
As where an Executor ſues for Rent, 
and does not ſufficiently intitle 
his Teſtator to the Eſtate W 
ibid. 

Plenam poteſtatem, Jus, &. Titulum ad 
Pramiſſa dimittend, and does not 
ſet forth what Eſtate he had, whe- 
ther in Fee, or other Eſtate ; not 
good upon a Demurrer, 271 
Houſes are ſet forth in Pleading, to 
lie in Parochia predita, and two 
Pariſhes are named before; naught 
for the Incertainty, 278 
Traverſe impertinent, where the Mat- 
ter is confeſſed and avoided, 283 
No General Rule, That a Matter 
cannot be pleaded ſpecially, which 
may be given in Evidence upon a 
General Iſſue, and in what Caſes 
it may, 295 


Vide infra, Statute x Will. & Mar. 
cap. 4. 


Pꝛeſumption. 


Preſumptions of Law ſtand as ſtrong, 
till the contrary appears, as an 


expreſs Declaration of the Party, 
208 


Puvilege. 
Whether the Warden of the Fleet ſhall 


have a Writ of Privilege, fitting 
the Parliament, 154 
Pꝛohibition. 


A ſecond Prohibition not grantable 
after a Conſultation, 47 


Q. 
Quantum meruit. 
See Dutlawzvp. 


Que Eſtate. 
See Cozpozation. 


R. 
Recovery, 


—=1 
Deed, Fine and Recovery, do all 

A make but one Aſſurance, but 
each hath its ſeveral Effect, Page 31 
Common Recoveries are Common A- 
ſurances, and are not to be over- 


thrown by nice Conſtructions, 32 


A Common Recovery ſtopp'd ; what 
ſhall be good Cauſe to ſtop it, go 


Relatſon, 
Of Relation, its Force, and where it 
ſhall operate,  a_ 
Remainder. 


What ſhall be accounted a contingent 
Remainder, and what a Remainder 


veſted, 313 
* 
Rent, 
Rent due, if the Thing let hath been i 
really enjoyed, | : 12+." 


Reſervation void, TS > + 


i 


Every Quarter's Rent is a ſeveral 


' Requeſt, where neceſſary to be ſet 


— —— x — —- 


A Rent cannot be reſerved out of a 
Thing incorporeal, Page 69 


Debt, and diſtin& Actions may be 
brought for each Quarter's Rent: 


Not ſo for Part of the Money due 


upon Bond, or Contract, unleſs 
the Plaintiff ſhews, that the reſt is 
ſatisfied, 129 

A Debt for Rent payable by an Exe- 
cutor before Bonds, becauſe it ſa- 
vours of the Realty, and is main- 
taind in regard of the Profits of 


the Land received, 184 | 


Requeſt. 
forth, and where nor, "= 


Reſcous. 
See Return. 


Return. 


If a Sheriff return a Reſcous, it is not 
now traverſable, though formerly 


* it was, 175 


Reverſion, 


A Reverſion is a preſent Intereſt, 


though to take Effect in Poſſeſſion 
after another _ determined, 


328 
Revocation, 
What ſhall be a good Revocation in 


Equity, Ty 350 


The TABL E. 


Vol. II. 


8. 0 
Stire kacias. 


Here one Tertenant is return- 

ed ſummoned, he may plead, 

That there are other Tertenants, 
though in another County, 104. 
But he muſt not plead this by Way 
of Abatement, but demand Judg- 
ment, / ipſe ad breve pred. in forma 
pred. retorn' reſpondere compelli de- 
beat, Page 105 
The Record of a Scire facias naught 
in the Titling, not permitted to be 


amended, ibid. 

Scire facias in Chancery to repeal a 

Patent, | 344 
Settlement. 


| | 
See Conveyance, Marriage, Mozt⸗ 
gage. 


[A voluntary Settlement avoided by a 


following Settlement in Jointure, 
363 


Sheriff. 


If a Sheriff of a City be in Con- 
tempt, the Attachment ſhall go to 
the Coroners, and not to the 
Mayor; but if he be out of Of- 
fice, then it ſhall go to the ſuc- 
ceeding Sheriff, 216 


Simony. 


To ſell an Advowſon ea intentione 
that J. S. ſhall be preſented, Si- 
mony, 39 


In 


Vol. II. 


The TAB L E. 


in Caſe of Simony the Preſentation 
veſts in the King without Office, 
Quere in other Caſes, Page 213 


Statutes, 


13 E. 1 Stat. of Winton. In an Action 
upon this Statute, not neceſſary to 
ſet forth more in the Declaration 
than is pertinent to the Action, 215 

4 H. 7. cap. 24. Of Fines, Of Claims 
after the coming in of future Inte- 


reſts in the ſecond Saving in this 


Act, 333 
21 Fac. I. cap. 16. See Limitations. 
22, 23 Car. 2. cap. 9. No more Coſts than 

Damages, explained. 36 
What Treſpaſs within this Statute, 

what not, 48 
29 Car. 2. cap. 3. A Promiſe by Le 

ter, a ſufficient Promiſe in Writing 

within this Statute, 361, This 

Statute does not extend to Truſts 

raiſed by Operation of Law, 361 
31 Car. 2. cap. 2. Where a Man com- 

mits a capital Crime in Ireland, 
he may be ſent thither to be tried 
thereupon ; notwithſtanding that 
by this Act, No Subject of this 
Realm ſhall be ſent Priſoner to any fo- 
reign Parts, 314 
W. & M, cap. 4. That Statute 
(which ſaves Time of Limitation) 
does not alter the Form of Pleading, 
but that ſhall be as it was before, 


185, 197 
247, 248 


Statute, Recognizance. 


13 Car. 2. 


See Fine. 


What hall be eſteemed a regular 
Extending of a Statute-Merchant, 
326 


Where the Intereſt of a former Statute 
ſhall be drown'd in that of a la- 
ter, being both extended, and aſ- 
ſigned to the ſame Perſon, Page 

326, 327, 328 

The Extent of a Statute, what it is 
and the Effect thereof, 326, 338 

An Extent upon a Puiſue Statute, 

| where extended after a Prior Sta- 
tute, is in the Nature of a Rever- 
ſional Intereſt, 328 

When a former Statute is determined, 
whether it be by Releaſe of the 
Debt, by Purchaſe of Part of the 
Lands, by being barr'd by Non- 
Claim upon a Fine, Satisfaction 
acknowledged, or any other Means, 
this lets in the Puiſue Statute, 332 

An Extent begins by Record, but it 
may end without Record; for a Re- 
leaſe by the Conuſee after Extent, 

. determines it, and he that hath a 
Puiſne Statute may enter, 336 

Cannot be aſſigned before Extent, in 


Law, 3 62 
Surrender. 


No Surrender of an Eſtate without 
Acceptance by the Surrenderee, 199 
Let Queære; for the Judgment was re- 
verſed in Parliament 208 
That a Surrender develteth the Eſtate 
immediately, before expreſs Aſſent 
of the Surrenderee, 203 & inf. 


„ N 
Tall. 


Deviſe to one for Life, Remain- 
der to the Heirs Male of his 
Body for ever; this is an Eſtate- 
Tail in the Deviſee, 313 
Ef f A 
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a Refuſal, not good ; otherwiſe if 


a Place of Payment was appointed, | 


and the Party to receive was not 
there, 109 


Tithes. 


Whether Notice be neceſſary to be gi- 
ven to the Parſon, upon ſetting 
forth of Tithes, 48 


Traverſe. 
See Pleading, 
Treaſon. 


Whether liſting of Men, to ſend be-| 
- yond Seas to join the King's Ene- 
mies, be Treaſon within the Clauſe 
of levying War, in the Statute of 
„ | 316 
Whether the Indictment ſhould not 
expreſs in particular, who thoſe 
Enemies are; or whether the Ge- 
neral Words be not * 
bid. 

To liſt, Sc. and an Intent to depoſe 


the King is Treaſon, within the 
Clauſe of Compaſſing the Death off 
the King, 3171 


Treſpaſs. 
See Aﬀe nt. 


Whether a Suit in an Action of Treſ- 
paſi, be a Breach of Covenant to 
hold and enjoy quietly, 46, 61, 62 


5 


A Sum of Money cannot be entailed. Where an Action of Trover will lie for 
at | Page 349| Goods, though an Action of Treſ- 
paſs would not, for taking them, 
Tender. | Page 169, 170 
Plea of a Tender without ſetting forth | T: uſt, 


See Chancery, Limitation. 


The Force of the Word Truſt, in the 
Limitation of a Uſe, a 312 
Where a Man buys Land in another's 
Name and pays Money, it will be 
a Truſt for him who pays the Mo- 
ney, though there be no Deed decla- 
ring the Truſt, | 361 


| Truſt executed in Chancery, according 


to the Parties Meaning, 363, 364 


Trial, 


A new Trial directed by the Lord 
Chancellor, where the former Ver- 
dict has been complain'd of in a Bill 
before him, the Complainant pay- 
ing the Coſts of the firſt Trial, 351, 


352 
V. 
Qariance, 
See Pleading .- = as 
Uerdict. 


See Baton and Femme. 


Miſtake in an Indebitatus A, 
ſumpſit, where good after Ver- 

dict, 36 
A Declaration, though inartificial, is 
notwithſtanding good after Verdid, 

| 174 

Gill 


Vol. II. 


— 


Cill. | 
Vill and Pariſh, the Diverſity, and 


where Lands in one ſhall paſs in the 
other of the ſame Name, Page 31 


ampire. 


Arbitrators and Umpire cannot law- 
fully have concurrent Authorities at 
the ſame Time, 115 


Ale. | 


Where Money is paid to A. for the 
Uſe of B. in whom the Right and 
Intereſt veſts, + $10 
Lands may be deviſed, to the Uſe of 
another; but if no Uſe be limited, 
they will lodge in the Deviſee; for 
aDeviſe implies a Conſideration, 312 


Alury. 


No unlawful Uſury, if the Agree- 
ment be not corrupt, though the 
Wording of the Condition may be 
otherwiſe by Miſtake, 83 


EN 1 moms bd 2 * ad. 
% 


W. 
Wager of Law. 


Here a Man ſhall be admitted 
to wage his Law in an 


a" 


_—_— 


— 
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Action of Debt, and the Manner of 
| doing it, | 171 


aver. 


An Executor cannot wave a Term, un- 
leſs he renounce the whole Execu- 
. torſhip, Page 209 


(tay, 


How a Man may intitle himſelf to 4 
Foot-way, 186 


Wills, 
See Devile. 


Where there is a Cuſtom to paſs Lands 
by a Parol or Nuncupative Will ; 
yet they ſhall not paſs without ex- 
preſs and plain Words to ſhew the 
Intention, 216 
A Cumulative Proviſion in a Will. 
ſhall not double a Portion, unleſs 
plainly proved, that the Teſtator 
intended to do ſo, 347, 349 


CUUrits., 


| Where a Writ ſhall be arhended, ac- 


cording to the Inſtructions given to 
the Curſitor, 46, 49, 152 
Where an Original Writ ſhall be new 
made, according to the Inſtructions 
firſt given to the Curſitor, 130 
Uſual for a Plaintiff to take ont his 
Original after Judgment entered, 1 5 4 
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the Time that Sir Robert Foſter, Sir Robert Hyde, and Sir 
Chief Juſtices there; as allo of certain Caſes in other Courts at 


| BOOKXS printed for D. Browne, 7. Walthoe, T. Osborn, 
. Mears, T. Ward, J. Woodward, and F. Hooke. 


1. THE Reports of Sir Creſwell Levins, Knight, late one of the Judges 
| in the Court of Common Pleas, in French and Engliſh; contain. 
ing Caſes Heard and Determined in the Court of i. Bench; during 


ohn Keyling, were 

2 minſter, 
during that Time. Tranſlated into Exgliſp, by Mr. Serjeant Salkeld and o- 
thers, with proper Tables in three Parts. The ſecond Edition, with many 


Thouſand new References, wil uy Fans 
2. The Reports of the moſt Learned Sir Edmund Saunders, Knight, late 


Lord Chief Juſtice of the King's Bench: Of ſeveral Pleadings and Caſes in 


the Court of King's Bench, in the Reign of King Charles the II. in 2 vol. 


with proper Tables 


3. An Abridgment of the Common Law: Being a ColleQion of the 


x Principal Caſes argued and adjudged in the ſeveral Courts of J/eftminſter. 


Hall. The whole being digeſted in a clear and Alphabetical Method, under 
Proper Heads, with ſeveral Diviſions and Numbers under each Title, for 
the more ready finding any Judgment or Reſolution of the Law Caſes, 


. Whereby the Opinion and Judgment of the Courts may be ſeen in an 
exact Series of Time, and what Alterations have been made in the Law 


ſubſequent Statutes and Judgments, brought down to the Year 1525, 


| In 3 Vol. By William Nelſon, of the Middle Temple, Eſq; 


4. Modern Entries, being a Collection of ſelect Pleadings in the Courts 


of King's Bench, Common Pleas, and Exchequer, viz. Declarations, Pleas 


in Abatement and in Bar, Replications, Rejoinders, Cc. Demurrers, Iſſues, 


Verdicts, Judgments, Forms of making up Records of Ni Prius, and en- 
| tring of jadgments, &. in moſt Actions, &. with proper Tables, by 
F. Lilly Gent. Author of the Practical Conveyancer. In two Parts. 


5. Sir Orlando Brideman's Conveyances, being ſelect Precedents of Deeds 
and Inſtruments concerning the moſt Confiderable Eſtates in England. The 


fifth Edition, with large Additions. 
6. Lex Maneriorum : or the Law and Cuſtoms of England, relating to 


 Manors and Lords of Manors, their Stewards, Deputies, Tenants, and o- 


thers, viz, of the Lords Right to Deodands, Felons Goods, Waifs, Eſtrays, 
Wrecks, and Goods of Felo de ſe. Of the Privileges of their Tenants in 


Ancient Demeſne, and of Widow's Free Bench, &c. of Copyhold Eſtates, * 


Courts Leet, Courts-Baron, and By-Laws there made, and of Amercia- 


ments, Fines and Heriots, and how to be recovered. Of Surrenders and 


Admittances to Copyholds, and of Entailing them, and of Barring and 


Diſcontinuing ſuch Entails by Fines and Recoveries in the Lord's Court, and 
by other Methods. Of Leaſes made by Copyholders with Licence, and } 
without; . Alſo of Forfeitures and other Determinations of their Eſtates. | 


The whole being a methodical Collection of the Caſes diſperſed in, the ſe- 
veral Volumes of the Law relating to Copyhold Eſtates, and to every } 
Thing depending on that Tenure. - To which is added an Appendix of all 
the Modern Entries of Declarations, Pleas, Replications, Rejoinders, De- 
murrers, Iſſues, Special Verdicts, Writs of Recordari, Certiorars, Cc. relating 
” the ſaid Caſes. With proper Tables to the Whole. By William Nelſon, 
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